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authorized to do business in the United States of America or in any country in the Western 
Hemisphere; and to encourage cordial intercourse among such lawyers, barristers and solicitors, 
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HE affairs and activities of the Associa- 

tion are continuing in the fine tradition 
which has been established. 

On January 26, 1957, the New York mid- 
winter luncheon meeting, traditionally sche- 
duled while the New York State Bar is hold- 
ing its meeting, was held at the Hotel 
Biltmore. One hundred seventy persons, in- 
cluding the majority of your Executive Com- 
mittee members and their wives, were privi- 
leged to attend this fine gathering. David 
Maxwell, President of the American Bar As- 
sociation, and Leffert Holz, Superintendent of Insurance of the State 
of New York, were present and gave timely remarks. The Association 
is deeply indebted to Price H. Topping, Milton L. Baier, and Ernest 
W. Fields for all the time and effort which they put forth each year 
to make this meeting such an outstanding success. 

At the conclusion of the luncheon meeting, the members of the 
Executive Committee left immediately for Miami, Florida, where an 
extremely interesting mid-winter meeting was held at the Key Biscayne 
Hotel. Much work was accomplished, and we are all deeply indebted 
to the Miami members for the delightful entertainment which they 
provided during our visit. 

Upon recommendation of our Editor, the Executive Committee 
has made a change in the Journal policy relative to the contents and 
mailing date of the July issue of the Journal. It has been the practice 
for several years to publish the July issue as soon as possible following 
the annual convention. However, this posed serious mechanical prob- 
lems, so it was decided that the July issue will be sent out on or about 
July Ist and that the report on the annual convention will appear in 
the October issue. You may, therefore, expect to have the July issue 
of the Journal on your desk when you return from the convention. 

The convention committees are hard at work rounding out an 
instructive and entertaining program. In this issue you will find a 
tentative convention program. If you have not made your convention 
reservation up to now, may I suggest that you send it in at once and 
avoid the possibility of any disappointment later. 





Joun A. KLuwIN 
President 
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CURRENT DECISIONS 


In each issue of the Journal there will be published two or three pages of Current De- 
cisions. These will be brief digests of recent cases of particular interest to insurance lawyers. 
All members of the Association are urged to participate in this important feature of our 


Journal. 


Reports of Current Decisions should be sent to your State Editor. Full credit will be 


given to all contributors. 


MULTIPLE CLAIMS— 
COVERAGE EXHAUSTED 


In a decision filed January 12, 1957, the 
Supreme Court of Kansas, in Bennett v. Unit- 
ed National Indemnity Company, 180 Kan. 
485, P. 2d, dealt with the vexing problem of 
multiple claims. 

Five personal injury claims had arisen out of 
an automobile collision. Before any actions 
were filed, the insurer notified its insured and 
all claimants of its $10,000.00 limit and offered 
to pay that amount in settlement of all claims 
provided that all claimants agreed as to the 
amount each should receive. Failing to agree, 
the claimants filed separate actions. 

At a pretrial conference an effort was made 
to consolidate all cases for trial. Two of the 
plaintiffs agreed to such consolidation and 
three refused. The insurer settled with two of 
the plaintiffs, paying $4,000.00 to each. The 
three remaining cases were tried, resulting in 
judgments in the aggregate amount of $19,625.- 
00. The insurer entered its appearance and 
requested that the court direct the distribution 
of the $2,000.00 “balance of its policy limits”. 
The trial court ordered the payment into court 
of the $2,000.00 and directed its distribution 
pro rata among the three plaintiffs. 

The supreme court affirmed, holding that 
the insurer, in settling the first two claims, had 
exercised good faith in protecting the interests 
of its insured; that settlement of two of the 
five claims was not contrary to public policy 
as against the three claimants who reduced 
their claims to judgment. 

In its opinion the court cited the excellent 
article by Mr. C. L. Fisher, XIX Insurance 
Counsel Journal, 419. 

(Contributed by Arthur J. Stanley, Jr., State Edi- 
tor for Kansas, Kansas City, Kansas.) 


RELEASE BY INSURED— 
EFFECT ON RIGHTS OF 
INSURER AS SUBROGEE 


The insurance carrier paid its insured 
$212.04 (minus the “$50.00 deductible”) for 
damage to his car caused by the collision with 
the car of another, the tort-feasor. The insured 
executed to his insurance carrier a release and 
subrogation assignment. The insurance carrier 
promptly notified the other driver, the tort- 


feasor, and his insurance carrier of this sub- 
rogation agreement. 

Subsequently the insured filed suit in the 
United States District Court for the District of 
Columbia against the other driver alleging (1) 
personal injuries, and (2) property damage 
amounting to $212.04. This suit was settled 
and dismissed in consideration of $3,000 paid 
by the other driver. Subsequently, the insur- 
ance carrier brought an action in the Munici- 
pal Court for the District of Columbia against 
the other driver. It sought, as subrogee, judg- 
ment in the amount of $212.04, the amount 
= to its insured for the property damage. 

he defendant unsuccessfully sought to bring 
in the insured as third-party defendant on the 
ground that the $3,000 payment mentioned 
above covered the property damage, and that 
the defendant ought not to be made to pay 
for this item of damage twice. 

The trial court agreed with the defendant's 
reasoning and gave judgment to the defendant 
as against the insurance company’s claim as 
subrogee. 

This decision was reversed by the Municipal 
Court of Appeals for the District of Columbia 
which stated in its opinion that, “the general 
rule seems to be that where the wrongdoer 
nage a release from the insured with know- 
edge that the insurance had been paid, the 
release is no bar to an action by the subrogee 
insurer against the wrongdoer.” Judgment in 
favor of the defendant was reversed wiht in- 
structions to enter judgment for the insurance 
carrier in the indemnified amount of the pro- 
perty damage. Bahn, To the Use of Farm Bur- 
eau Mutual Insurance Company v. Shalev, 125 
A. 2d 678. 

(Contributed by Alexander M. Heron, State Edi- 
tor for District of Columbia, Washington, D. C.) 


WORKMEN’S COMPENSATION— 
PERCENTAGE OF PERMANENT 
DISABILITY 


An employee became sensitized to particular 
solvents in his work in a machine shop. The 
dermatitis that he suffered as the result was 
itself cured, or at least cleared up, so that it 
no longer existed at the time of the hearing in 

uestion. The medical testimony indicated 
that he no longer sustained any disability as a 
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result of the injury. However, his sensitivity 
was such that he could not continue working 
in his normal trade and he was required to 
find either work as a common laborer or farm- 
ing. He chose to do the latter. 

The Wisconsin Compensation Act by its 
literal terms provides only for permanent par- 
tial disability on a schedule or percentage 
basis. The Industrial Commission accordingly 
held that he was not entitled to an award for 
permanent partial disability. The Wisconsin 
Supreme Court remanded the case to permit 
the commission to make an award of perma- 
nent disability benefits based upon the wage 
loss probably sustained because of the differ- 
ence between the claimant’s earning capacity 
as a machinist and as a farmer or common 
laborer. Wagner v. Industrial Commission, 273 
Wis. 553. 

(Contributed by Regional Editor Richard S. 
Gibbs, Milwaukee, Wisconsin.) 


ADVANCE PAYMENT BOND— 
FAILURE OF GOVERNMENT TO 
APPLY PAYMENTS AGAINST 
INDEBTEDNESS RELEASES SURETY 


The case of The Century Indemnity Com- 
pany v. United States of America, 236 F. 2d 
752, decided August 9, 1956, arose out of cir- 
cumstances where a contractor who had agreed 
to furnish wire to the United States obtained 
an advance loan from the government in about 
half the amount of the entire contract price. 
Repayment of the loan was secured by bond 
given by the contractor as principal with surety. 

The contract for the purchase of the wire 
provided that payment should be made to the 
contractor for quantities delivered until such 
time as the unpaid remaining balance of the 
contract price equalled the amount of the 
loan. From that time on, all further payments 
were to be applied in reduction of the loan. 

The contractor had overrun the delivery 
time required by the contract. After the con- 
nee tet furnished about half of the wire 
required, the government terminated the con- 
tract. At the time of termination the contrac- 
tor had some additional quantities of wire on 
hand. These were delivered to the government 
and accepted by it. At that time the total 
amount of the loan was still outstanding, no 
— of it having been repaid. Neverthe- 
ess without notice to the surety, the govern- 
ment made further payments to the contractor 
representing the value of the additional quan- 
tities of wire. Thereafter the government made 
demand upon the surety for repayment of the 
entire amount of the loan. The surety insisted 
on a reduction of its liability by the amounts 
= to the contractor by the government fol- 
owing termination of the contract. It paid 
the balance of the loan. 

The United States Court of Appeals for the 
District of Columbia upheld the surety’s con- 
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tention. In reversing a judgment of the district 
court, it rejected the government's argument 
that the payments to the contractor following 
the termination of the contract were the result 
of negligence or mistake on the part of the 
government's agents for which it was not lia- 
ble. It held that the government, in entering 
into the market place in transactions which 
become justiciable matters, is subject in_ its 
contractual obligations to the same rules which 
apply to individuals in such cases. Since an 
individual could not recover under these cir- 
cumstances, the government was likewise de- 
nied recovery. 

(Contributed by Alexander M. Heron, State 
Editor for District of Columbia, Washington, D.C.) 


ASSUMPTION OF RISK— 
INTOXICATED DRIVER 


In this case the question was one of the as- 
sumption of risk by a guest passenger. It was 
not disputed that the decedent passenger con- 
sidered himself too intoxicated to drive and 
that defendant, at his request, was taking him 
home. The trial court granted the defendant's 
motion for a directed verdict, holding that the 
decedent’s intoxication did not excuse him 
from assuming the risk of riding with an in- 
toxicated driver. In reversing the directed ver- 
dict, the supreme court points out that there is 
no evidence that the decedent had actual 
knowledge of the driver’s intoxication and no 
evidence that could be found that the driver's 
actions were such that the decedent should 
realize that the driver was intoxicated. Accord- 
ingly one of the essential elements of the as- 
sumption of the risk was not present, namely 
knowledge and appreciation of the hazard. 
Topel v. Correz, 273 Wis. 611. 

(Contributed by Regional Editor Richard S. 
Gibbs, Milwaukee, Wisconsin.) 


WANTON MISCONDUCT— 
SUFFICIENCY OF PLEADING 


Action was brought to recover personal in- 
juries sustained in an automobile collision un- 
der the guest statute. The court sustained the 
trial court’s dismissal of the complaint, holding 
as follows: 

“I do not regard the words ‘heedlessly’, 

‘wantonly’, ‘unlawfully’ and ‘in a manner 

destitute of heed or concern for consequences 

and in an especially foolish, headlong, rash 
manner and with indifference to conse- 
quences’ as allegations of or as adding facts. 

Such words, when attacked by special de- 

murrer as they have been, are merely mat- 

ters of decoration and conclusion.” 

Wilson v. Bacon, et al., No. 8438, Supreme 
Court of Idaho, decided December 12, 1956. 

(Contributed by State Editor J. L. Eberle, Boise, 
Idaho.) 
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Convention Committees 
Thirtieth Annual Convention 


GENERAL ENTERTAINMENT COMMITTEE 


Chairman: Richard W. Galiher, Washington, D.C. 
Vice-Chairmen: George McD. Schlotthauer, Madi- 
son, Wis. 
Mrs. W. H. Hoffstot, Jr., Kansas City, Mo. 
James P. Alien, Jr., Boston, Mass. 
Mrs. C. Clyde Atkins, Miami, Fla. 
Jesse W. Benton, Jr., Short Hills, N.J. 
Mrs. G. Arthur Blanchet, New York, N. Y. 
L. J. Carey, Detroit, Mich. 
Ernest W. Fields, New York, N. Y. 
Mis. Richard W. Galiher, Washington, D.C. 
Mrs. josh H. Groce, San Antonio, Texas. 
Gerald Hayes, Jr., Milwaukee, Wis. 
Mis. W. Percy McDonald, Jr., Memphis, Tenn. 
Warren Nivh, Washington, D.C. 
Mrs. Charles E. Pledger, Jr., Washington, D.C. 
Mrs. George McD. Schlotthauer, Madison, Wis. 
Forrest Stuart Smith, Richmond, Va. 
Charies $. Ward, Washington, D.C. 
Thomas W. Wassell, Dallas, Texas 
George I. Whitehead, ]r., New York, N. Y. 
Robert F. Young, Dayton, Ohio 


CONVENTION PROGRAM COMMITTEE 


Chairman: Ernest W. Fields, New York, N. Y. 
Vice-Chairman: J. Paul McNamara, Columbus, O. 


Wilson Anderson, Charleston, West Va. 
Milton L. Baier, Buffalo, N. Y. 
Raymond N. Caverly, New York, N.Y. 
Herbert Horn, Atlantic City, N. J. 
Stanley B. Long, Seattle, Wash. 
Wiley E. Mayne, Sioux City, Iowa 
Sidney P. McCord, Jr., Camden, N. J. 
Edward H. Schroeder, Skokie, III. 

Ex-Officio: Forrest A. Betts, Los Angeles, Calif. 


CONVENTION PUBLICITY COMMITTEE 


Chairman: John S. Hamiiton, Jr., Chicago, Ill. 


Gordon H. Snow, Los Angeles, Calif. 
N. Morgan Woods, New York, N. Y. 


LADIES’ BRIDGE AND CANASTA COMMITTEE 


Chairman: Mrs. George McD. Schlotthauer, Madi- 
son, Wis. 
Vice-Chairman: Mrs. Stanley C. Morris, Charleston, 
West Va. 
Mrs. Harold Scott Baile, Philadeiphia, Penn. 
Mrs. J. Haiiman Bell, Cleveland, Tenn. 
Mrs. William D. Buchanan, Grand Rapids, Mich. 
Mis. Kenneth B. Cope, Canton, Ohio 
Mrs. J. H. Gongwer, Mansfield, Ohio 
Mrs. joseph W. Griffin, Chicago, Illinois 
Mrs. Elmer B. McCahan, Jr., Baltimore, Md. 
Mrs. Edward T. O’Neill, Fond du Lac, Wis. 
Mrs. Alexis J. Rogoski, Muskegon, Mich. 
Mrs. Elber H. Tilson, Los Angeles, Calif. 
Mrs. Lowell White, Denver, Colo. 


MEN’S BRIDGE AND CANASTA COMMITTEE 


Chairman: J. H. Gongwer, Mansfield, Ohio 
Vice-Chairman: Newton E. Anderson, Los Angeles, 
Calif. 


Oscar J. Brown, Syracuse, N. Y. 
Raymond N. Caverly, New York, N. Y. 
J. Roy Dickie, Winter Park, Fla. 
Wayne Ely, St. Louis, Mo. 

L. Duncan Lloyd, Chicago, III. 

John J. Wicker, Jr., Richmond, Va. 


LADIES’ COMMITTEE ON RECEPTION FOR 


WIVES OF NEW MEMBERS 


Chairman: Mrs. Leonard G. Muse, Roanoke, Va. 
Vice-Chairmen: Mrs. J. A. Gooch, Fort Worth, 


Texas 
Mrs. Wilder Lucas, St. Louis, Mo. 


Mrs. Charles J. Adams, Hartford, Conn. 

Mrs. Milton A. Albert, Baltimore, Md. 

Mrs. James P. Allen, Jr., Boston, Mass. 

Mrs. Newton E. Andersson, Los Angeles, Calif. 
Mrs. Wilson Anderson, Charleston, West Va. 
Mrs. William H. Bennethum, Wilmington, Del. 
Mrs. Henry W. Buck, Kansas City, Mo. 

Mrs. Stanley M. Burns, Dover, N. H. 

Mrs. James A. Dixon, Miami, Fla. 

Mrs. J. Ralph Dykes, New York, N. Y. 

Mrs. John C. Elam, Columbus, O. 

Mrs. Ernest W. Fields, New York, N. Y. 

Mrs. Walter Humkey, Miami, Fla. 

Mrs. F. Carter Johnson, Jr., New Orleans, La. 
Mrs. George L. Mitchell, London, Canada 
Mrs. A. Frank O’Kelley, Tallahassee, Fla. 

Mrs. Thomas N. Phelan, Toronto, Canada 
Mrs. Warren G. Reed, Boston, Mass. 

Mrs. Price H. Topping, New York, N. Y. 

Mrs. Thomas W. Wassell, Dallas, Texas 


MEN’S COMMITTEE ON RECEPTION FOR 
NEW MEMBERS 


Chairman: Gerald P. Hayes, Milwaukee, Wis. 
Vice-Chairman: Oscar J. Brown, Syracuse, N. Y. 


A. R. Christovich, New Orleans, La. 
Lester P. Dodd, Detroit, Mich. 

J. A. Gooch, Fort Worth, Texas 

L. Duncan Lloyd, Chicago, Illinois 
Stanley C. Morris, Charleston, West Va. 
Joseph A. Spray, Los Angeles, Calif. 
Wayne E. Stichter, Toledo, Ohio 


COMMITTEE ON JUNIOR ENTERTAINMENT 


Chairman: Mrs. Alanson R. Fredericks, New York, 


N. Y. 


Vice-Chairman: Mrs. George M. Morrison, New 


York, N. Y. 


Mrs. Lawrence Burns, Jr., Coshocton, Ohio 
Mrs. Meyer Fix, Rochester, N. Y. 

Mrs. Fred B. Gentry, Roanoke, Va. 

Mrs. John C. Graham, Hartford, Conn. 
Mrs. John S. Hamilton, Jr., Chicago, Ill. 
Mrs. John M. Moelmann, Chicago, IIl. 
Mrs. J. Paul McNamara, Columbus, Ohio 
Mrs. Fred W. Perabo, Newark, N. J. 

Mrs. Cicero C. Sessions, New Orleans, La. 
Mrs. Dan H. Shell, Jackson, Miss. 

Mrs. Douglas Stripp, Kansas City, Mo. 
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Thirtieth Annual Convention 


A. Frank O’KELLEy, Secretary 
Tallahassee, Florida 


CONVENTION NOTES 


RRANGEMENTS are being complet- 

ed for what is anticipated to be an 
exceptionally fine convention at Atlantic 
City on July 4 through July 6. The place 
and time were selected for the convenience 
of our members in also attending the 
meeting of the Insurance Law Section of 
the American Bar Association in New York 
City commencing the following Monday, 
July 8. 

An excellent program is being arranged 
by the Convention Program Committee of 
which Ernie Fields is chairman. Kraft Eid- 
man and his Open Forum Committee will 
present two most interesting and informa- 
tive open forums, which alone would jus- 
tify the trip. 


For those among our members who are 
not familiar with Chalfonte-Haddon Hall, 
these two very fine hotels, under one man- 
agement, are situated side by side facing 
the beautiful Atlantic Ocean. Their fa- 
cilities are excellent for a meeting such as 
ours. It is most gratifying to the Secretary 
to be able to announce that the manage- 
ment has assured us of being able to ac- 
commodate all of our members, our fami- 
lies and our guests who desire to attend. 
(Reservations for guests, however, will not 
be confirmed until about May 1.) 


We will be delighted with the fine meals 
which the hotel serves in its large and 


beautiful main dining room, appropriate- 
ly named the Wedgwood Room. In addi- 
tion to lunch being served at the tables 
from the daily menu in this room, there 
is available at the election of each person 
a delicious buffet service which is not ex- 
celled by any to which we have become 
accustomed. The hotel has been under the 
same family management for well over half 
a century, and the personnel has evidenced 
an interest in endeavoring to make the 
service pleasing to the most discriminating. 

Dick Galiher and his capable General 
Entertainment Committee have made spe- 
cial preparations for your entertainment, 
and your attention is called to his article 
in this issue of the Journal. The attrac- 
tions in Atlantic City, as well as in nearby 
Washington, Philadelphia and New York, 
make this a good year to bring along the 
young fry. Mrs. Al Fredericks and her 
committee on Junior Entertainment are 
making very appropriate plans. 

Mrs. Leonard Muse, heading the Ladies’ 
Committee on Reception for Wives of New 
Members, and Mrs. George Schlotthauer 
and her Ladies’ Bridge and Canasta Com- 
mittee are making arrangements for the 
ladies. Gerry Hayes and his Men’s Com- 
mittee on Reception for New Members 
and Howard Gongwer and his Men’s 
Bridge and Canasta Committee are mak- 
ing appropriate plans for the men. 


TRANSPORTATION 


By Air 

During the summer months, Eastern 
Airlines and Allegheny Airlines each have 
about four flights per day in each direc- 
tion between Atlantic City and New York, 
or Newark, and Washington. In addition, 
Eastern provides direct service between 
Atlantic City and Baltimore, and Alle- 
gheny provides direct service between At- 
lantic City and Philadelphia. Following a 
discussion with Eastern Airlines relative 
to handling increased demands by conven- 


tion travelers, Eastern has agreed to pro- 
vide as many extra sections of flights as 
will be necessary to accommodate our 
group. If a member is not able through 
his local airlines or travel agent to make 
the desired reservations for flight by East- 
ern, contact should be made with Eastern 
Airlines in Tallahassee, Florida, or 
through your Secretary. Although there 
has been no contact with Allegheny Air- 
lines, it is understood that Allegheny also 
provides for increased demands. 
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By Train 


The Pennsylvania Railroad operates 
frequent trains on a three hour schedule 
between New York and Atlantic City. 
Some of the trains are direct and others 
require a change in North Philadelphia. 
From Washington, the Pennsylvania Rail- 
road serves Atlantic City, with change in 
Philadelphia, on a four hour schedule. 

The Baltimore & Ohio Railroad serves 
Atlantic City from Philadelphia, or from 
Washington with change in Philadelphia 
(including a change in stations) . 


By Bus 


To and from New York, Lincoln Transit 
and Public Service operate non-stop air- 
conditioned buses on a two and one-half 
hour schedule, from the Port Authority 
Bus Terminal. 

To and from Philadelphia, Public Serv- 
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ice operates air-conditioned buses with a 
stop in Camden, in two hours, from the 
Union Bus Terminal, the Pennsylvania 
Railroad 30th Street Station and the Quak- 
er City Terminal. 


By Auto 


Atlantic City is approximately 125 miles 
by automobile from New York, approxi- 
mately 60 miles from Philadelphia, and 
approximately 185 miles from Washington. 


Limousine Service 


Salem Transportation Company ope- 
rates limousine service, by advance reser- 
vations, between the Philadelphia Airport 
and Atlantic City, at a rate of $5.00 per 
person per one-way trip. Salem Transpor- 
tation Company and Interstate operate a 
door-to-door reservation limousine service 
between Atlantic City and New York at 
a rate of $7.00 per person per one-way trip. 


General Entertainment Plans for Atlantic City Convention 


RicHARD W. GALIHER, Chairman 
Washington, D. C. 


Your general entertainment chairman 
has made almost yearly visits to Atlantic 
City, New Jersey, the scene of next sum- 
mer’s convention, for many years. He is 
convinced that the entertainment planned 
will equal any offered at previous conven- 
tions and that the Chalfonte-Haddon Hall 
Hotel in Atlantic City will be enjoyed 
equally by our members, their wives, and 
children. 

The facilities offered by the hotel, in- 
cluding the cuisine, are outstanding and 
these can be attested to by our President, 
John Kluwin, our Secretary, Frank 
O'Kelly, by Arthur Blanchet and the Gali- 
her family. 

The hotel consists of two closely adja- 
cent buildings located right on the At- 
lantic Ocean only a short distance from 
the Steel Pier. A private beach, including 
cabanas, is available to our group. There 
is planned entertainment for the children 
on the beach in front of the hotel as well 
as at Brigantine Beach on the bay, to 
which facilities are furnished by the hotel. 
A putting green is available in the open 
court of the Chalfonte. 


The boardwalk, which is located in front 
of the hotel, is second to none in the 
world. In the early morning, bicycling is 
available for the children while the beau- 
tiful shops located thereon provide a happy 
source of amusement for the wives and at 
the same time a source of sadness to the 
husbands. 

The ladies’ reception, as usual, will be 
an outstanding affair, in one of the beau- 
tiful ballrooms of the Haddon Hall under 
the direction of Page Muse (Mrs. Leonard 
G. Muse). The president’s reception and 
annual banquet, as well as the Humble 
Humbugs’ mint julip party, will be out- 
standing. 

On July 5th, a wonderful bus tour of 
the Atlantic City area will be provided at 
Association expense for the wives and chil- 
dren of our members, including a stop at 
the Lenox China plant which will be a 
source of interest to everyone. For those 
who are interested in other activities, 


easily accessible from the hotel, a tour of 
Atlantic City from the ocean by boat is 
available. The world renowned Steel Pier 
has agreed to furnish us with reduced ad- 
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mission rates for the members and their 
guests and these tickets will be available 
at our registration desk. 

Ladies’ and men’s bridge and canasta 
tournaments are to be included in our pro- 
gram on Thursday afternoon, July 4, 1957, 
under the direction of Betty Schlotthauer 
(Mrs. George McD. Schlotthauer) and J. 
H. Gongwer. Appropriate prizes will be 
awarded to the victorious contestants. 

The beautiful Sea View County Club, 
only fifteen minutes by taxi from our hotel 
has agreed to make its golfing facilities 
available to our members commencing on 
Monday, prior to the convention. This 
will include the privilege of purchasing 
lunch at the club. Your chairman has in- 
spected the facilities of the club and re- 
commends them as excellent in every re- 
spect. 
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On Thursday and Friday evening the In- 
ternational Cabaret will take place at the 
Haddon Hall. Your chairman has already 
inspected and engaged an outstanding 
dance team for one evening and the orches- 
tra that will provide the music. The bal- 
ance of the entertainment will be profes- 
sional in nature and will be truly enjoy- 
able. 

Appropriate entertainment will be pro- 
vided for the children over and above the 
swimming and beach facilities. “Coketail” 

arties and other entertainment will be 

ad on July 4th and 5th of a character 
which will be enjoyed by all. 

All in all, your chairman heartily re- 
commends Atlantic City and its facilities. 
Your committee will go all out in attempt- 
ing to make your convention the best ever. 








THIRTIETH ANNUAL CONVENTION 


CHALFONTE-HADDON HALL 


ATLANTIC City, NEW JERSEY 


Jury 3, 4,5 AND 6, 1957 
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Provisional Program 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION—JULY 3, 4, 5 AND 6, 1957 


CHALFONTE-HADDON HALL 
ATLANTIC City, NEW JERSEY 


Wednesday, July 3 


2:00 P.M. Registration of Members and Guests—English Lounge 
2:00 P.M. Meeting of the Executive Committee—Mandarin Room. 


4:00 P.M. Meetings of Standing and Special Committees appointed by 
President-Elect Forrest A. Betts—Locations of meetings rene 
on Association’s bulletin board. 


Thursday, July 4 


8:00 A.M. Continued Registration of Members and Guests—English 
Lounge. 


9:00 A.M. General Session—Vernon Room. 
l. 


Roll Call and Reading of Minutes. 

Address of Welcome. 

Response—Walter Humkey, Miami, Florida. 

Introduction of New Members—Gerald P. Hayes, Mil- 

waukee, Wisconsin, Chairman of Reception Committee 

for New Members. 

Report of President—John A. Kluwin, Milwaukee, Wis- 

consin. 

Report of Secretary—A. Frank O’Kelley, Tallahassee, 

Florida. 

Report of Executive Secretary—Blanche Dahinden, Mil- 

waukee, Wisconsin. 

Report of Treasurer—Charles E. Pledger, Jr., Washing- 

ton, D. C. 

Report of Editor of the Journal—William E. Knepper, 

Columbus, Ohio. 

Address—Speaker and subject to be announced later. 

Presentation and Recognition of Chairmen of Standing 

Committees. 

Proposed Amendments to the By-Laws—Forrest A. Betts, 

Los Angeles, California, on behalf of the Executive Com- 

mittee. 

Announcements: 

(a) Open Forum Committee—Kraft W. Eidman, Hous- 
ton, Texas, Chairman. 

(b) General Entertainment Committee—Richard W. Ga- 
liher, Washington, D. C., Chairman. 
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INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION-—JULY 3, 4, 5 AND 6, 1957 


CHALFONTE-HADDON HALL 
ATLANTIC City, NEW JERSEY 


(c) Ladies’ Bridge and Canasta Committee—Mrs. George 
McD. Schlotthauer, Madison, Wisconsin, Chairman. 

(d) Reception for Wives of New Members—Mrs. Leon- 
ard G. Muse, Roanoke, Virginia, Chairman. 

(e) Men’s Bridge and Canasta Committee—J. H. Gong- 
wer, Mansfield, Ohio, Chairman. 

(f) Junior Entertainment Committce—Mrs. Alanson R. 
Fredericks, New York, New York, Chairman. 


14. Appointment of Nominating Committee. 
15. Announcement by Chairman of Nominating Committee. 


12:30 P.M. Ladies’ Reception for Wives of New Members—Derbyshire 
Lounge. 


1:00 P.M. Ladies’ Luncheon—Rutland Room. 


1:45 P.M. Open Forum—Viking Room. 
Kraft W. Eidman, Houston, Texas, Chairman, and Jesse W. 
Benton, Jr., Short Hills, New Jersey, Vice-Chairman, presiding. 


“Medico-Legal Jurisprudence” 


1. “Professional Relationship Between Doctors and Lawyers” 
—David B. Allman, M. D., Atlantic City, New Jersey, 
President-Elect, American Medical Association. 

2. Film, “The Medical Witness”—produced by collaboration 
between the American Medical Association and the 
American Bar Association. 

3. C. Joseph Stetler, Chicago, Illinois, Director, Law De- 
partment, American Medical Association—Subject to be 
announced later. 

4. Emile Z. Berman, New York, New York—Subject to be 
announced later. 

2:00 P.M. Ladies’ Bridge and Canasta Tournament—Music Room, Chal- 
fonte—Mrs. George McD. Schlotthauer, Madison, Wisconsin, 
Chairman of Ladies’ Bridge and Canasta Committee. 


5:30 P.M. “Coketail” Party for Junior Group—West Room 
6:00 P.M. President’s Reception—Vernon Room. 
8:00 P.M. Dinner—Wedgwood Room. 


9:00 P.M. “International Cabaret” -- Special Entertainment — Vernon 
Room. 
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Provisional Program 


INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION-—JULY 3, 4, 5 AND 6, 1957 


9:00 A.M. 


2:00 P.M. 


2:00 P.M. 


5:30 P.M. 
6:00 P.M. 
8:00 P.M. 


9:00 A.M. 


2:00 P.M. 


CHALFONTE-HADDON HALL 
ATLANTIC City, NEw JERSEY 


Friday, July 5 


Open Forum—Viking Room. 
Kraft W. Eidman, Houston, Texas, Chairman, and Jesse W. 
Benton, Jr., Short Hills, New Jersey, Vice-Chairman, presiding. 


“Should Jury Trials Be Abandoned in Negligence Cases?” 


1. “The Abolition of Jury Trials’—Clarence R. Runals, 
Niagara Falls, New York. 

2. “The Jury Project”—Prof. Harry Kalven, Jr. and asso- 
ciate, University of Chicago, Chicago, Illinois. 


Film, “Justice is a Matter of Fact”—Comments by Thomas W. 
Wassell, Texas Employers’ Insurance Association, Dallas, 
Texas. 


Sightseeing trips in and around Atlantic City tentatively sched- 
uled—details to be announced later. 


Men’s Bridge and Canasta Tournament—J. H. Gongwer, 
Mansfield, Ohio, Chairman of Men’s Bridge and Canasta Com- 
mittee. 


“Coketail” Party for Junior Group—West Room. 
Humble Humbugs’ Mint Julep Party—Lounge, Chalfonte. 


Annual oo pes Room—to be followed by enter- 
tainment and dancing—Vernon Room. 


Saturday, July 6 
General Session—Vernon Room. 


1. Report of the winners of Bridge and Canasta prizes. 
2. Unfinished business. 

8. New business. 
4 


Report of Memorial Committee—F. B. Baylor, Lincoln, 
Nebraska. 


5. Address—Speaker and subject to be announced later. 
6. Report of Nominating Committee. 


7. Election of Officers and Members of Executive Commit- 
tee. 


8. Induction of New President—Forrest A. Betts. 
9. Adjournment by President, Forrest A. Betts. 
Meeting of Executive Committee—Rowsley Room. 
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ANNOUNCEMENTS 


JOURNAL SUBSCRIPTIONS ARE NOW AVAILABLE 

Subscriptions to THE INSURANCE COUNSEL JOURNAL are now available to 
non-members of the Association by virtue of action taken by the Executive Committee 
at the Mid-Winter Meeting. The subscription price will be $10.00 per year for non- 
members. The dues paid by members include their Journal subscriptions. 

This action will make it possible for local and county law libraries to subscribe 
to the Journal and thereby have it available for use in state trial courts as it is in the 
federal courts. Also, lawyers interested in the defense of negligence and insurance cases 
may now subscribe to the Journal, even though they are not members of the Interna- 


tional Association of Insurance Counsel. 


The Executive Committee — th 
count 


to the librarians of their local an 
subscriptions should be addressed to the 


at members of IAIC mention this new policy 
law libraries. 
ditor or the Executive Secretary. 


Inquiries as to non-member 


SENIOR ADVISORY COMMITTEE CREATED 
Another important action taken by the Executive Committee at the Mid-Winter 
Meeting was the creation of the Senior Advisory Committee, the resolution for which 


is as follows: 


“That there be created a standing committee to be known as the Senior Ad- 
visory Committee comprised of all members who have held the office of Presi- 
dent of the Association. This committee shall choose its own Chairman and 
Vice-Chairman at a meeting to be held during the annual meeting of the 


Association. 


The Senior Advisory Committee shall make recommendations 


for the welfare and improvement of the Association and perform such other 
services in behalf of the Association as may be assigned to it by the Presi- 


dent or the Executive Committee.” 


Notice of Proposed Amendments to By-Laws of the International 
Association of Insurance Counsel 


NOTICE IS HEREBY GIVEN that, 
pursuant to Article XVI of the By-Laws, 
the Executive Committee will present the 
following proposed amendments to Article 
III of the By-Laws, for approval at the 
Annual Meeting of the Association to be 
held at the Chalfonte-Haddon Hall Hotels, 
Atlantic City, New Jersey, on July 4, 5 and 
6, 1957: 

That Article III be amended to read as 
follows: 

Article III 
Qualifications for Membership 

Any person who is and, for at least eight 
years prior to being nominated for mem- 
bership, has been a member of the bar of 
the court of last resort of a State, Terri- 
tory or Possession of the United States of 
America or of the District of Columbia or 
of a Province of the Dominion of Canada 
or who is and, for at least eight years prior 
to being nominated for membership, has 
been a member of the bar of the court of 
last resort of any Country in the Western 
Hemisphere, and who is actively engaged 
in the practice of law within the territory 
comprising any of the political units enu- 
merated above in this Article, and is of 
high professional standing and who de- 


votes and has devoted for five years pre- 
ceding his application for membership a 
substantial portion of his professional time 
to the representation of Insurance Com- 
panies: 

(a) in the handling as legal counsel of 

litigated cases, or 

(b) in dealing with the general legal 

problems involved in the home office 

administration of such companies, or 

(c) as a full time member of the legal 

staff of an industry association of Insur- 

ance Companies of nation-wide or re- 

gional scope, 
and who shall meet such further require- 
ments and qualifications for membership 
as the Executive Committee may from 
time to time prescribe, shall be eligible to 
membership in this Association upon nom- 
ination and election in accordance with 
these By-Laws; provided, however, that 
service on the bench or as a public official 
engaged in the supervision or regulation of 
the insurance business for all or any part 
of the five years immediately‘ preceding an 
application for membership shall satisfy, 
pro tanto, the foregoing five year prior ex- 
perience requirement. 

A. FRANK O’KELLEY Secretary 





Page 98 


INSURANCE COUNSEL JOURNAL 





April, 1957 


Newly Elected Members of the International Association 


of Insurance Counsel 


Admitted since January 8, 1957 


Ricuarp S. BisHop—San Francisco 4, California 
Hadsell, Murman & Bishop 
405 Montgomery Street 


Davin BLAND—Houston 2, Texas 
Barrow, Bland, Junell & Rehmet 
1538 Bank of the Southwest Building 


James A. Duntap—Gainesville, Georgia 
Dunlap and Dunlap 
Gainesville, Georgia 


Rosert C. Foutston—Wichita 2, Kansas 
Foulston, Siefkin, Schoeppel, Bartlett & Powers 
608 Fourth National Bank Bldg. 


Epwarp T. Fripe, Jk.—Duluth 2, Minnesota 
Nye, Montague, Sullivan & McMillan 
1200 Alworth Building 


MAYNARD GARRISON—San Francisco 4, California 
Wallace, Garrison, Norton & Ray 
2200 Shell Building 


Warren D. HAMANN—Miami 32, Florida 
Dixon, DeJarnette, Bradford & Williams 
908 Ainsley Building 


Grorce W. HoEeFLeER—New York 3, New York 
Phoenix of London Group 
55 Fifth Avenue 


Jonn J. Kittea—New York 5, New York 
Mendes and Mount 
27 William Street 


Rosert E. Kinc—Bakersfield, California 
Mack, Bianco, King & Eyherabide 
1107 Truxtun Avenue 


NETH L. LEACHMAN, JRr.—Dallas 1, Texas 
Leachman, Gardere, Akin & Porter 
1600 Republic National Bank Building 


J. Lynn Lucas—Luray, Virginia 
15 South Court Street 


Luxe D. LyncH—New York 5, New York 
Mendes and Mount 
27 William Street 


MELBOURNE L. MARTIN—Miami, Florida 
American Title and Insurance Co. 
901 N.E. Second Avenue 


James W. Mason—Laurinburg, North Carolina 
Mason and Williamson 
316 State Bank Building 


Joun R. MATTHEWS, Jr.—Montgomery, Alabama 
Ball and Ball 
719 First National Bank Building 


Epwarp J. MurpHy—Boston 9, Massachusetts 
131 State Street 


WittiaM H. NUNNELEY—Mount Clemens, Michigan 
Nunneley and Nunneley 
221 Mount Clemens Savings Bank Building 


WituiaM P. O’Brien—St. Paul 1, Minnesota 
Cummins, Cummins, Hammond & Ames 
330 Minnesota Building 


James H. Otrman—Kansas City 6, Missouri 
Sebree, Shook, Hardy & Ottman 
915 Grand Avenue 


WiuiaM D. Parker, Q. C.—Hamilton, Ontario, 
Canada 
Griffin, Parker, Jones, Weatherston & Bowlby 
15 Main Street East 


Mites N. PirkeE—Reno, Nevada 
Pike and McLaughlin 
15 East First Street 


Epwarp T. Post—New York 10, New York 
Tanner, Friend, Kinnan & Post 
1 Madison Avenue 


Bos Ray—Jackson 5, —- i 
Lipscomb, Ray & Bark: Be 
300 Lamar Life Building 


J. RonaLcp REGNiIER—Hartford 3, Connecticut 
Regnier and Moller 
15 Lewis Street 


WALTER W. Ross, Jr.—Chicago 3, Illinois 
Peterson, Lowry, Rall, Barber & Ross 
135 South LaSalle Street 


Knox M. STEwartT—Columbus 16, Ohio 
Counsel—Grange Mutual Casualty Company 
671 South High Street 


RICHARD E. STRATTON, III,—Brookhaven, Mississippi 
Jones & Stratton 
State Bank Building 


Donatp G. E. THomMpsoN—London, Ontario, 
Canada 
Thompson and Brown 
200 Queens Avenue 


WesLey M. WALKER—Greenville, South Carolina 
Leatherwood, Walker, Todd & Mann 
300 East Coffee Street 


Davin C. WetcH—Laurel, Mississippi 
Welch, Gibbes & Graves 
First National Bank Building | 


C. StuART WHEATLEY—Danville, Virginia 
Garrett and Wheatley 
824 Masonic Building 
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Scientific Data and Expert Opinion—Its Use In 
Automobile Accident Cases 


Henry T. REATH* 
Philadelphia, Pa. 


T THE conclusion of an automobile 

accident trial a few years ago, I spoke 
with several members of the jury panel. 
Their comments were both refreshing and 
enlightening. In essence they said some- 
thing like this: 

“Why don’t you lawyers, and the judges 
too, give us jurymen more credit than you 
do for our ability to work out a solution 
to these automobile cases? You throw at 
us a myriad of facts — detailed descriptions 
of skid marks, witnesses’ estimates of speed, 
descriptions of points of impact and dam- 
age, estimates of distance travelled after 
impact, etc. And then you expect us to 
figure out exactly how the accident in 
question really happened and who was at 
fault! 

“But the trouble is,” my juryman went 
on to say, “You don’t give us any stan- 
dards by which to evaluate this data. Why 
don’t you give us some tables showing aver- 
age reaction time, average stopping and 
braking distance at given speeds under cer- 
tain conditions, etc.? Certainly that would 
help us immeasurably in our task. 

“And believe me,” my friend went on to 
say, “We really would like to do a con- 
scientious job in fixing blame on a com- 
pletely fair and impartial basis — if you 
would only give us some help!” 

He, of course, was an exceptional juror 
—and yet, by and large, I am convinced 
that in any jurisdiction where the jury 
panel is screened for educational back- 
ground and minimum standards of intel- 
lect, that juries today more than ever, will, 
if given a fair chance, try to decide a given 
case in an intelligent, fair and impartial 
manner. 

Further reflection on the. intelligent 
comments by my juryman friend convinced 
me that, if trial by jury as a means of fix- 
ing damages and fault in automobile acci- 
dent cases is to accomplish its objectives, 
the law must take a more enlightened out- 
look on the problem of the admissibility of 
expert opinion and other scientific objec- 
tive data relating to the laws of motion. 


*Of the firm of Duane, Morris & Heckscher; 
member of the Automobile Insurance Committee. 


Within the past twenty-five years or so, 
there have been great advancements made 
in the art of scientific evaluation of auto- 
mobile accidents. One of the leaders in 
this field has been the work of Dr. J. Stan- 
nard Baker and his associates at the Traf- 
fic Institute at Northwestern University, 
where Dr. Baker is Director of Research 
and Development at the Traffic Institute 
and he has been studying traffic accidents 
for over 28 years.’ 

Like it or not, we are living to-day in an 
age of the specialist. I suggest that in the 
years to come, we are going to see a greater 
relaxation of the strict rules of evidence 
that in many jurisdictions to-day still pre- 
vent any expert testimony in this field. 
This being so, we might just as well get on 
the bandwagon and use expert opinion 
and scientific data to the advantage of our 
clients when the opportunity presents it- 
self. 

Basically it would seem that the use of 
expert opinion and scientific data falls in- 
to three catagories: 

1. Corroboration of the client’s version 
of the accident. 

2. Impeachment of the adversary’s ver- 
sion. 

3. Making out a prima facie case or de- 
fense where there are no available wit- 
nesses. 

There are many instances where scien- 
tific data and opinion evidence can be 
used effectively by defense counsel for cor- 
roboration. 


*An article by Dr. Baker and Wyatt Jacobs en- 
titled, “Reconstruction of an Automobile Accident 
by Expert Testimony,” appeared in the 1954 Re- 

rt of the Insurance Section of the American 

ar Association at p. 31. 

Andrew J. White, Director of Motor Vehicle 
Research, Inc. has recently published a 280 page 
book entitled, “Tire Dynamics”, which is illustrated 
with over 400 photographs, tables, drawings ana 
charts. 

Jonathan Karas, Professor, Department of 
Physics, University of New Hampshire has written 
an article, “Scientific Accident Evaluation,” which 
appeared in the July, 1956, Amicus Curiae. See 
a Donigan, Judge and Prosecutor in Traffic 
Court (1951); Baker’s Traffic Director’s Manual; 
O’Hare, An Introduction to Criminalistics (1949) . 
The Crash Institute at Cornell University has made 
studies on the human body. 
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It is surprising how little the average 
man knows about reaction time, braking 
power and stopping distance. For exam- 
ple, how many times has a party, testifying 
in court, fallen into the trap set by a skill- 
ful cross-examiner, of contending that at 
fifteen miles per hour with brakes and 
tires in excellent condition, he could bring 
his car on a dry concrete highway to a 
complete stop within a “couple of feet’! 
This is a concept firmly rooted in the 
minds of most drivers, including members 
of the jury, who have never given much 
thought to the problem. 

Failure to stop within fifty feet, or skjd 
marks of a similar length in a pedestrian 
knock-down case, are usually considered, 
not only by laymen but also by defendants’ 
lawyers and insurance claims men, such 
damaging evidence of negligence and ex- 
cessive speed as to be the equivalent of a 
blank check in the hands of plaintiff's 
counsel. Consider then the effectiveness of 
disinterested testimony, backed up by ob- 
jective scientific data, that would com- 
pletely corroborate defendant’s version — 
and would show, for example, that total 
braking distance (including reaction time) 
of seventy-three feet was entirely consistent 
with a speed of thirty miles per hour. 

There are some jurisdictions where such 
data are self-authenticating and it is not 
necessary to lay foundation for the use of 
such tables by testimony as to how the ma- 
terial was collected.” 

Other jurisdictions require an expert 
witness to evaluate and apply the data to 
a given set of facts and be subject to cross- 
examination regarding the use of the 
tables,’ and still others exclude such data 
entirely usually on the ground that insuf- 


See Eggleston v. Louisiana & A. Ry. Co., 192 
So. 774 (1939-Ct. of App. of Louisiana) where the 
Court of Appeal took judicial notice of Blashfield, 
Cyclopedia of Automobile Law, in that a vehicle 
travelling at 60 m.p.h. could stop within 352 feet; 
DeTemple v. Shafer Bros. Logging Co., 169 Wash. 
102; 13 P. 2d 446, (1932) where the Supreme Court 
of Washington took judicial notice that an auto- 
— travelling 12 m.p.h. could be stopped within 

” feet. 

See also Finnin v. Neuber, 378 Pa. 40, 105 A. 2d 
77, (1954), where, at page 46, the Supreme Court 
of Pennsylvania referred to a table of s and 
sopping distances; Halprin v. Mora, 231 F. 2d 197 
Srd Cir., (1956), where at the trial of the case the 


court admitted, over plaintiff's objection, a table 
of speed and stopping distances (Record p. 71a). 
The admission of the table in evidence was not 
a ~~ of the appeal. 

Sweeney v. Willette, 98 N.H. 512, 104 A. 2d 
398, (1954). 
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ficient foundation has been laid for the use 
of such tables.‘ 

An equally effective use of expert testi- 
mony is to impeach the credibility of an 
adversary or his witness. Consider, for ex- 
ample, a case where plaintiff contends that 
he stopped at a stop sign and proceeded 
slowly into the intersection just prior to 
being struck. Would not expert testimony 
(based on the direction and distance plain- 
tiff’s car travelled after impact) to the 
effect that at the point of impact plaintiff 
was going forty miles per hour and could 
not have accelerated to that speed from a 
dead stop in such a short distance, be a 
body blow to plaintiff's case? 

Other situations where counsel could 
use scientific data and expert testimony to 
advantage for impeachment purposes are 
too varied and numerous to mention. Tra- 
ditionally, this method of impeachment is 
restricted to argument of counsel in his 
closing speech. But consider how much 
more effective such an argument would be 
if based upon simple scientific data. This 
is the kind of information which the in- 
‘elligent juryman wants to have at his dis- 
posal in order to arrive at a just verdict. 

Finally, expert testimony has been used 
effectively, principally by plaintiffs’ coun- 
sel, to reconstruct an accident in an effort 
to make out a prima facie case of negli- 
gence where there are no available wit- 
nesses, or where one of the parties is in- 
competent to testify (as for example, 
whcre the other party is dead) .’ 

But like so many of the tools in the ar- 
senal available to the negligence practi- 
tioner, such as pre-trial discovery, for ex- 
ample, the use of expert testimony is a 
double edged sword available to both 
parties. It is not an uncommon occurrence 
for an insurance company to be faced with 
a large damage suit where there are no wit- 
nesses available and the defendant is in- 
competent to testify. The use of expert 
testimony, if permitted in such a case, 
might well be that added bit of evidence 
to tip the scales in favor of a verdict for 


~~ ‘Breshears v. Meyers, 266 S.W. 2d 638 (Mo., 1954) 


statement from chart in highway department book 
ertaining to stopping distance at 60 m.p.h. was 


earsay. 
Contra—Reall v. Deiriggi, 127 W. Va. 662, 34 S.E. 
2d 253, (1945), where the court refused expert 


testimony even though no one saw the automobile 
accident. 

‘Ferguson v. Hurford, 290 P. 2d 229, (1955), 
Colo.; Andrews v. Morey, 249 P. 2d 447, (1951, 
Okla.) 
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the defendant. 

Conceding then that there are many in- 
stances where scientific data and expert 
opinion could be effectively used, what ‘is 
the state of the law on this subject? It is 
not the purpose of this section of this brief 
article to make an exhaustive survey of 
automobile law in all of the forty-eight 
states. But rather it may be helpful to sug- 
gest a few points that will lead to further 
examination of the cases in a given juris- 
diction where there is no law on the sub- 
ject or where existing law at first blush 
appears to exclude expert testimony. 

On this general subject, Blashfield, in 
his definitive work, “Cyclopedia of Auto- 
mobile Law and Practice”, (1954), Vol. 9 
(c), Sec. 6238, says as follows: 


“The testimony of non-observers of an 
automobile accident may be admissible 
as to the rate of speed of the car causing 
injuries, if they are familiar with the o 
eration of automobiles, and have made 
themselves acquainted with the condi- 
tions surrounding the accident. 

“Under this rule it is not error to per- 
mit an expert to testify as to the proba- 
ble speed of an automobile, based on the 
distance it slid on rough pavement with 
its brakes set and its wheels locked after 
the moment of impact, where the evi- 
dence shows such distance as indicated 
by the tire marks, and it is admitted that 
the wheels were locked. 

“Evidence of skid marks furnishes pro- 
per ground for an expert to give his 
opinion as to the speed of a motor ve- 
hicle when its brakes were applied. 

“Such testimony, however, should be 
preceded by evidence of the kind of car 
causing the accident, the condition of 
the road-bed, the place where the brakes 
were applied, the place where the injur- 
ed person was struck and the distance 
the car slid before stopping. 

“The witness giving the testimony 
should also show preliminarily their 
familiarity with automobiles, their 
makes, operation, and driving, as well as 
the time when the witnesses were at the 
scene of the accident and the extent of 
the observation made by them. 

“The possibility of stopping an auto- 
mobile upon the observation of danger, 
when the circumstances surrounding the 
accident are shown, can only be testified 
to by an expert.” 


INSURANCE COUNSEL JOURNAL 


Page 101 


See also references to articles and an- 
notations on this problem set forth in 
the footnote below.° 
Jurisdictions denying the admissibility 

of expert testimony or scientific data have 
generally done so for one or more of three 
reasons: (1) lack of qualifications of the 
expert;’ (2) insufficient facts to lay a pro- 
per foundation on which an opinion could 
be expressed;* (3) concern that the expert 
will be invading the province of the jury.’ 

Insofar as objections (1) and (2) above 
are concerned, these, of course, can be 
overcome in most cases by careful selection 
of the expert and meticulous attention to 
detail in assembling all available evidence 
as to the physical facts. 

The qualifications of experts whose tes- 
timony has been admitted for the purpose 
of reconstructing or supplying an impor- 
tant link in the chain of causation of auto- 
mobile accidents have been varied. Profes- 
sors of physics,” metallury” and civil engi- 
neering” have been permitted to testify. 
Likewise, expert testimony of garage me- 
chanics,” sheriffs,* deputy sheriffs,” police- 

*See footnote 1 above. See also the following an- 
notations in ALR: Opinion evidence as to distance 
within which automobile can be stopped, 185 ALR 
1404; Expert or opinion evidence as to speed based 
on appearance or condition of automobile after 
accident, 118 ALR 726; Expert or opinion testimony 
as to speed of vehicle by one who had no view, or 
only momentary view of vehicle at time of accident, 
156 ALR 382; Admissibility of evidence as to tire 
tracks or marks on or near highway, 23 ALR 2d 
112; Admissibility of opinion evidence as to the 
cause of an accident or occurrence, 38 ALR 2d 13. 

"Wisniewski v. Weinstock, 130 N.J.L. 58, 31 A. 2d 
401, (1943). 

*Stephanofsky v. Hall, 136 Conn. 379, 71 A. 2d 
560, (1950); Linde v. Emmick, 16 Cal. App. 2d 676, 
61 P. 2d $38, (1936). 

*Hoover Motor Express Co. v. Edwards (Ky.) 277 
S.W. 2d 475, (1955); Danner v. Walters, 154 Neb. 
506, 48 N.W. 2d 635, (1951); Days Transfer v. Sil- 
vers, 122 Ind. App. 318, 104 N.W. 2d 392, (1952), 
excluded evidence of what would have been a 
reasonable speed on icy street at time of collision; 
Smith v. Hardy, 228 S.C. 112, 88 S.E. 2d 865 (1955) , 
testimony of a civil engineer traffic consultant to 
reconstruct automobile accident excluded; Reall v. 
Deiriggi, 127 W. Va. 662, 34 S.E. 2d 253, (1945), 
court held that the jury could determine the speed 
of the vehicles involved as well as the expert. 

"Anderson v. Eggert, 234 Wisc. 348, 291 N.W. 
365, (1940). 

“Burch v. Valley Motor Lines, 78 Cal. App. 834, 
179 P. 2d 47, (1947). 

"Storbakken v. Soderberg, (Minn.) 75 N.W. 2d 
496, (1954) . 

“Harrington v. Trauers, 288 Mass. 156, 192 N.E. 
495, (1934). 

“Coker v. Mitchell (Tex. Civ. App.) 269 S.W. 2d 
950 (1954). 

“Beckman v. Shroeder, 224 Minn. 370, 28 N.W. 
2d 629, (1947). 
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men,” and automobile salesmen,” in cer- 
tain instances has been admitted for what- 
ever probative value the jury wishes to 
give it. Ideally the best type of expert is 
the man who has a specialized educational 
background and training, i. e., an intimate 
knowledge of the laws of motion, geome- 
tric formulae of acceleration and decelera- 
tion, an understanding of coefficient of 
friction values, etc., plus practical exper- 
ience in investigating accidents and test- 
ing and familiarizing himself with the var- 
ious aspects of automobile accidents.” 

In order for the expert to reconstruct the 
path or speed of a vehicle prior to impact, 
he, just as his medical counterpart must do, 
must have personal knowledge of certain 
basic facts, or he must be presented with 
certain basic hypothetical facts on which 
he will base his opinion. It would seem 
that the minimum would have to include: 


1. Point of impact in the highway as de- 
termined from fender dirt, skid marks or 
other physical facts. 

2. Photographs or detailed description 
of the damage done to both automobiles. 

3. Testimony indicating the precise 
points where the respective vehicles came 
to rest. 

4. Description of the road surface and 
its condition. 

In addition to the foregoing, there are 
many other factors which in a given case 
may be essential factors without which the 
expert cannot give an accurate opinion. 
These might include: 


5. Make and condition of tires. 

6. Make and condition of brakes. 

7. Photographs or detailed description 
and identification of skid marks. 

8. Number of passengers or load being 
carried by the vehicles in question. 

9. Which gear the respective vehicles 
were in following the accident. 

10. Detailed description, or photographs 
of damage to property caused by the re- 
spective vehicles. 

Admittedly, there may be many cases 
where, because of inadequate opportunity 
to investigate or because of incomplete in- 
vestigation, the essential facts cannot be as- 


"Andrews v. Morey, 205 Okla. 660, 240 P. 2d 447, 
(1951) . 

"“Woyak v. Konieske, 237 Minn. 213, 54 N.W. 2d 
649, (1952). 

“Monday v. Millsaps, 37 Tenn. App. 371, 264 
S.W. 2d 6, (1953). 
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sembled — thus precluding the possibility 
of later using expert testimony. But let 
this be an admonition to the investigator, 
particularly in a serious case, to leave no 
stone unturned in assembling for the file, 
and preserving where possible, essential 
data which may some day be the deciding 
factor on whether or not the expert may 
testify in court. 

By far the most frequently assigned rea- 
son for denying expert testimony in auto- 
mobile cases is that to permit it would be 
to invade the province of the jury. But 
this reasoning really begs the question— 
for we know of many instances where ex- 
pert opinion has been permitted to do just 
that in jurisdictions where expert automo- 
bile testimony is excluded. As for exam- 
ple, medical questions of causation, hand- 
writing, soundness of rope, proper method 
of unloading a steel shaft from a freight 
car, necessity for the inspection of plumb 
ing fixtures, and the frequency thereof, 
otc.” 

Undoubtedly, the underlying policy rea- 
son for certain courts excluding expert tes- 
timony is concern by the court that the 
trial will turn into a clash of partisan ex- 
perts. 

At first blush, past experience in the 
handling of medico-legal problems in per- 
sonal injury litigation might well justify 
such a concern. But further consideration 
of the problem suggests several important 
distinctions. 

In the first place, the automobile expert, 
to a much greater extent, is not subject to 
the same partisan pressures to which the 
attending physician is subject — i. e., sym- 
pathy, friendship and loyalty growing out 
of the doctor-patient relationship; and al- 
so the fact that payment of the attending 
physician’s bill frequently awaits a success- 
ful verdict for the plaintiff on the question 
of causation. 

But a still stronger distinction between 
the automobile and medical expert is that 
the ability to reconstruct paths of motion 
is distinctly much more of an exact science 
than the art of expressing an opinion on 
the question of medical causation. In the 
former situation, the expert works with 
proven laws of physics and dynamics in 


"See Burch v. Valley Motor Lines, 179 P. 2d 47, 
(1947, Cal. App.) for cases cited which titilized ex- 
pert testimony in various fields; 38 A.L.R. 2d 13, 
Admissibility of opinion evidence as to the cause 
of an accident or occurrence. 
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arriving at his conclusion, thus materially 
reducing the prospect of conflicting testi- 
mony. See for example the recent case of 
Storbakken v. Soderberg” where a civil en- 
gineer, who taught a course in analytical 
mechanics of moving bodies and the rela- 
tionship between acceleration, and forces 
and masses or weights of bodies, was per- 
mitted to determine the velocity of two 
vehicles at the point of contact by the use 
of two scientific formulae. Or see for ex- 
ample, the case of People v. Herman” 
where the court recognized the validity of 
a physics formula concerning kinetic ener- 
gy to calculate stopping distance. 

In the Tennessee case of Monday v. 
Millsaps”, the plaintiff utilized the services 
of the chief of analytical services and as- 
sistant to the traffic engineer of Oak Ridge 
to determine the speed of defendant's 
truck from the skid marks in a head-on col- 
lision. The particular qualifications of the 
expert were that he had taken the course 
in the Traffic Institute at Northwestern 
University and had instructed local and 
state police on those methods. The Court 
of Appeals of Tennessee stated that it was 
not an abuse of the trial court’s discretion 
to permit an expert witness to give his 
opinion as to the speed of an automobile 
from the length of its skid marks. In re- 
sponse to a hypothetical question, the ex- 
pert concluded that from the 100 feet of 
skid marks made by the dual wheels of the 
defendant’s truck, its minimum speed was 
not less than 48 miles per hour and proba- 
bly more. 

A recent Colorado decision” held that a 
police officer with seven years’ experience, 
four of which were in the particular locali- 
ty of the accident, could testify as to the 
speed of the automobile at the time it went 
out of control and left the road. The offi- 
cer gave his opinion as to two facts: the 
speed of the defendant’s automobile as it 
rounded a mountainous curve and the rea- 
sonable speed at which a car should be 
driven around that particular curve. His 
conclusion as to the particular speed of the 
defendant’s car was based on the fact that 


*75 N.W. 2d 496, (1956), Minnesota. 

"20 N.Y.S. 2d 149, (1940) . See also Tire Dynamics 
by Andrew J. White. 

=Monday v. Millsaps, 37 Tenn. App. 371, 264 
S.W. 2d 6, (1953) . 

*Ferguson v. Hurford, 290 P. 2d 229, 
Colorado). 


(1955- 
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there was a 240 foot skid mark on the road 
made by the left wheel of the defendant's 
car. No skid mark was made by the right 
wheel. Centrifugal force caused the right 
side of the car to be lighter while rounding 
the curve, and from his experience the offi- 
cer estimated the speed of the car to be 75 
miles an hour. He testified that 50 miles 
an hour was a reasonable speed on that 
particular curve. 

Finally, in a Wisconsin case,“ two pro- 
fessors of physics from the University of 
Wisconsin, testifying on behalf of the 
plaintiff, were asked hypothetical ques- 
tions based on facts in evidence as to what 
actually happened in the head-on collision 
accident. The Supreme Court of Wiscon- 
sin held that it was entirely within the dis- 
cretion of the trial court to admit or re- 
ject expert opinion, and that since the trial 
court admitted the opinion evidence, it 
was not an abuse of its discretion. 

The key factor of the case was on which 
side of the highway did the accident oc- 
cur, i. e., which car was on the wrong side 
of the road at the time of impact. The 
court noted the function of an expert at 
the trial when it stated “that just as a lay 
person may not be able to make a proper 
diagnosis although all the symptoms are 
present and within his knowledge that are 
within the knowledge of the physician, so 
a person without special knowledge may 
not know how movable bodies will operate 
under a given set of circumstances.”” 


Experience has long since proved the 
fraility of witnesses and parties in their 
totally inadequate efforts to accurately and 
honestly describe for the triers of fact, 
their recollection of a whole series of 
events which occurred within a flash of 
time — frequently seconds or less. The fact 
remains that we are using “horse and 
buggy” methods to fix fault in cases in- 
volving the collision of bodies moving at 
almost “‘atomic” speeds! There is fast de- 
veloping a body of scientific know-how 
which can shed some intelligent light on a 
fair and just solution to such cases. 

Should we not then urge upon the 
courts a more enlightened approach to this 
problem; and to the extent possible use 
this scientific know-how for the benefit of 
the clients we serve? 

*Anderson v. Eggert, 234 Wis. 348, 291 N.W. 365, 


(1940). 
*Ibid, pages 370, 371. 


2a 
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Recent Developments In The Contest Between The 
United States And The Surety For Contract Funds 


R. EMMETT KERRIGAN* 
New Orleans, Louisiana 


N EARLIER aarticle’ included a dis- 

cussion of the controversy of the gov- 
ernment and the surety over contract 
funds. It was pointed out that, although 
the government had been unsuccessful in 
the case of R. F. Ball Construction Com- 
pany v. Jacobs, 140 F. Supp. 60, it had pre- 
vailed in Aetna Casualty & Surety Com- 
pany v. Horticultural Service, Inc., 147 N. 
Y. S. 422, and Fidelity and Deposit Com- 
- pany of Maryland v. New York Housing 
Authority, 140 F. Supp. 298. These three 
cases have now been passed on by appellate 
courts, and the surety has prevailed in 
each of them. 

The Court of Appeals for the Fifth Cir- 
cuit affirmed the judgment of the lower 
court in the Ball case in a per curiam bas- 
ed on the trial court’s opinion’. 

On December 12, 1956, the appellate di- 
vision unanimously reversed’ the Horticul- 
tural decision on the authority of the Tri- 
borough Bridge Authority* case. 

Finally, the United States Court of Ap- 
peals for the Second Circuit, on February 
8, 1957, reversed the Fidelity & Deposit 
case. The opinion by Judge Medina is a 
clear holding that under the circumstances 
there present the taxpayer-contractor had 
no “right to property” to which a federal 
tax lien might attach, and that, therefore, 
the government’s claim must fall. Inas- 
much as the decision should be of extreme 
importance to those interested in surety 
matters, it is set forth in full: 


MepiNA, Circuit Judge: 

This case was tried below on an agreed 
statement of facts. Caruso-Sturcey Cor 
ration contracted on June 21, 1949 with 
the New York City Housing Authority to 


*Member of the firm of Deutsch, Kerrigan & 
Stiles. 

“The Surety as Competing Claimant to Contract 
Funds,” paper delivered by the writer before the 
Insurance Section of the American Bar Association, 
Dallas, Texas, August, 1956, and published in Jan- 
uary, 1957 issue of Insurance Counsel Journal. 

7239 F. 2d 384. 

‘It is anticipated that the per curiam will appear 
in or about 240 F. 2d. 

*297 N. Y. 31. 


install heating and ventilating facilities on 
a housing project. The contract required 
Caruso to give a performance bond, not 
involved in this litigation, and a payment 
bond for laborers and materialmen. This 
the contractor did when it executed the 
bonds on July 11, 1949 with Fidelity and 
Deposit Company of Maryland. 

When the heating and ventilating facili- 
ties had been installed and accepted by 
the owner on March 1, 1952, there was an 
unpaid balance on the contract, amount- 
ing to $46,392.31. The principal claimants 
to this fund are Fidelity, which had made 
payments for labor and materials aggre- 
gating $75,650.09, from December 11, 1950 
through November 13, 1951, as required 
by its bond, on Caruso’s failure to make 
such payments when due, and the United 
States by reason of tax liens, for withhold- 
ing taxes retained by Caruso from the 
wages of its employees, but not remitted. 
The tax assessments run from April 11, 
1950 through September 12, 1951; and the 
total of these is $47,639.68. 


On September 14, 1951, Caruso made an 
assignment for the benefit of creditors, 
pursuant to the provisions of the New 
York Debtor and Creditor law, to defen- 
dant Arnold Lewis; and there is a subsi- 
diary claim of the defendant State of New 
York arising out of certain corporation and 
franchise taxes owing by Caruso. 


In form the suit is one by Fidelity in 
equity against the Housing Authority to 
recover the fund. Caruso’s assignee filed 
an answer containing a counterclaim but 
failed to appear at the trial. The State of 
New York asserted its claim against the 
fund for taxes. The United States pleaded 
a claim to the fund under Section 3670 of 
the Internal Revenue Code of 1939, 26 
U. S. C., Section 3670. 


Section 3670. Property subject to lien. 


If any person liable to pay any tax neglects 
or refuses to pay the same after demand, the 


amount * * * shall be a lien in favor of the 
United States upon all property and rights to 
property, whether real or personal, belonging to 
such person. 
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The fund was awarded by the court be- 
low to the United States on the theory that 
the defaulting taxpayer Caruso, aalite its 
contract, had a conditional right to the 
fund, that this right was a “right to pro- 
perty” within the meaning of Section 3670, 
and that the United States thus had a valid 
tax lien on the entire fund. As the tax 
lien thus found to exist would take super- 
iority over any claim by Fidelity, it became 
unnecessary for the court otherwise to pass 
upon the nature and sufficiency of Fideli- 
ty’s claim. Nor was consideration given to 
the claim of the State of New York, for the 
same reason. As we have concluded that 
there were no rights of Caruso upon which 
the government tax lien could attach, there 
must be a new trial in which all the issues 
raised by the pleadings and not yet dispos- 
ed of may be adjudicated, including the 
rights of the State of New York, although 
the appeal to this court is by Fidelity 
alone. 


The first issue to be considered is wheth- 
er the defaulting taxpayer under its con- 
tract had a conditional right to the with- 
held fund. The contract was made and 
performed in New York. The New York 
Court of Appeals has had occasion to con- 
sider a similar contract that also required 
as a condition precedent to payment proof 
that the contractor had satisfied claims of 
materialmen and laborers. “So long as such 
claims were outstanding and so long as 
[the owner] had the right to withhold and 
apply,” it held, “the contractor had no 
rights to the fund and, consequently, no 
property interest therein upon which [the 
United States] could place a lien.” United 
States Fidelity & Guarantee Co. v Tribor- 
ough Bridge Authority, 297 N. Y. 31, 37. 
And again: “A failure by the contractor to 
pay for labor and material was just as 
much a failure to perform and carry out 
the terms of the contract as an abandon- 
ment of the work would have been.” Ibid. 
p. 36. 


For the highest court of the State of New 
York, in short, a failure to pay laborers 
and materialmen is a breach of contract 
and a contractor who fails to make such 
payments has no right under the contract. 
This decision, if binding here, disposes of 
the holding below: without a finding that 
the defaulting taxpayer has some right that 
may be classified as a “right to property,” 
there can be no federal tax lien. But is it 


binding here? 
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Section 3670 imposes a tax lien on “all 
property and rights to property” of a de- 
faulting taxpayer. In adopting this legis- 
lation, the Congress did not create proper- 
ty interests on which a lien might be im- 
posed; there is no suggestion that it auth- 
orized the federal courts to do so. On the 
contrary, it took for granted here, as it 
normally does in the tax law, the vital exis- 
tence of state laws creating and maintain- 
ing various interests. The statute was fash- 
ioned to require the courts to determine 
for federal purposes whether those state- 
created interests are “property” or “rights 
to property.” That classification of inter- 
ests is a federal question; the existence of 
the interests to be federally classified, how- 
ever, is solely a question of state law. 


This distinction was formulated by the 
Supreme Court in Morgan v. Commission- 
er, 309 U. S. 78, 80, which also involved the 
tax law. “State law,” the court explained, 
“creates legal interests and rights. The 
federal revenue acts designate what inter- 
ests or rights, so created, shall be taxed. 
Our duty is to ascertain the meaning of 
the words used to specify the thing taxed. 
If it is found in a given case that an in- 
terest or right created by local law was the 
object to be taxed, the federal law must 
prevail no matter what name is given to 
the interest or right by state law.” 


This distinction has not been discarded 
in the Supreme Court decisions under Sec- 
tions 3670 and 3671. In none of those 
cases was there any doubt that a federal 
tax lien had attached to “property or 
rights to property”; nor for that matter 
was there any question under state law as 
to whether the party against whom the 
federal government asserted a tax lien had 
some interest in the disputed property. 
The question was solely one of priorities 
between two existing claims. 


Thus, in United States v. Security Trust 
and Savings Bank: 340 U. S. 47, the court 
held “inchoate” an attachment lien that 


had been thought by the state courts, ap- 
plying the state doctrine of relating a 
judgment lien back to the time of the at- 
tachment lien, to have been perfected. In 
United States v. Acri, 348 U. S. 211, the 
court exercised a similarly independent 
judgment in disregarding for federal pur- 
poses a state holding that an attachment 
is “execution in advance.” In these and in 
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other cases cited in the footnote,’ the issue 
was one of priorities under a federal sta- 
tute; in disposing of this issue, the Su- 
preme Court held itself free to disregard 
for federal purposes the state determina- 
tion as to whether the right the state had 
created was “‘choate.” 

Nor was this distinction discarded in our 
decision in United States v. Kings County 
Iron Works, 224 F. 2d 232. The facts in 
that case, as in the one before us, were not 
disputed. It was admitted that the tax- 
payer-contractor owed money to the Unit- 
ed States for unpaid taxes, that he also 
owed money to his subcontractor for serv- 
ices performed, and that he was owed 
money (having performed his promises 
under a contract) by the owner. The is- 
sue was whether the New York Lien Law 
that classified a reserve fund for workers 
and materialmen as a “trust,” precluded a 
federal inquiry into the nature of the right 
thus created. The court held for federal 
purposes that it did not, that the right ad- 
mittedly created by state law was for the 
purposes of Section 3670 a “lien” rather 
than a “trust,” that peculiar local condi- 
tions were responsible for the differences 
in vocabulary. The court did not inquire 
whether the state had created a right. It 
assumed that it did and was concerned 
with the “relative priority of a federal tax 
lien and a mechanic’s lien under state 
law.” United States v. Kings County Iron 
Works, supra, at 234. 

These cases make it perfectly clear that: 
(1) the classification of state created rights 
and (2) the weighing of relative priorities 
under Section 3670, are both matters of 
federal law. But here we are concerned 
with the question of whether or not a con- 
tractual right exists and that we hold is a 
matter of state law only. F. H. McGraw & 
Co. v. Sherman Plastering Co., 60 F. Supp. 
504, 511-512 (per Hincks, D.J.). Under the 
authority of Triborough Bridge Authority, 
supra, we are constrained to rule that Ca- 
ruso was left with no contractual right; 


*On the “inchoate” character of the lien: United 
States v. White Bear Brewing Co., 350 U. S. 1010 
(1956) , petition for rehearing den., 351 U. S. 958 
(Mechanic’s Lien); United States v. Colotta, 350 
U. S. 808 (1955) (Mechanic’s:Lien) ; United States 
v. Scovil, 348 U. S. 208 (1955) (landlord’s distress 
lien); United States v. Liverpool & London Ins. 
Co., 348 U. S. 215 (1955) (garnishment); United 
States v. City of New Britain, 347 U. S. 81 (1954) 
(city tax lien). See also, United States v. Gilbert 
Associates, 345 U. S. 361 (1953) (ad valorem tax 


held “judgment” under state law, but not for fed- 
eral purposes) . 
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and, accordingly, we have nothing to 
“classify.” 

The government, citing no New York 
cases, tries to spell out a right to the with- 
held fund in two ways. First, it claims that 
the contractor could have sued for the 
fund after satisfactorily installing the heat- 
ing facilities on a theory of substantial 
performance, even though the contractor 
failed to satisfy the claims for labor and 
material. This argument is not persuasive. 
The contract carefully requires satisfac- 
tion of those claims as a condition prece- 
dent to partial payment no less than to 
final payment. Thus, Section 5(c) pro- 
vides: 


As a condition precedent to his right to 
any partial payment, the Contractor 
must, as requested, submit to the Au- 
thority proof satisfactory to the Author- 
ity that the Contractor is meeting his 
obligations to the Subcontractors, Ma- 
terialmen, and workmen promptly. The 
Contractor’s monthly requisitions must 
be accompanied by his affidavit show- 
ing the amounts previously paid for 
Work executed by such Subcontractors 
or materials furnished by such Material- 
men, and the amounts remaining unpaid 
and owing to any such persons, setting 
forth therein the names of the persons 
whose claims are unpaid and the 
amount due to each and, if required, 
must also be accompanied by affidavits 
from all Subcontractors and Material- 
men, containing this information. 


And Section 6 provides: 


The Contractor shall, as a condition pre- 
cedent to final payment, furnish to the 
Authority a detailed sworn statement of 
all liens, claims and demands, just and 
unjust, of Subcontractors, Materialmen, 
laborers, other employees, and third per- 
sons, then outstanding or which he has 
reason to believe may thereafter be 
made on account of the Work or per- 
formance thereof. The Final Payment 
payable to the Contractor shall not be- 
come due, however, until the Contractor 
shall deliver to the Authority all releases 
required by the Authority from all such 
claims and demands arising out of any 
Work done pursuant to the Contract * *. 


We do not understand how the New York 
courts, or any courts for that matter, could 
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find justification for holding, in the face 
of so carefully drawn a contract, that a 
failure to satisfy these conditions is “in- 
substantial.” Jacob & Youngs v. Kent, 230 
N.Y. 239; Dauchey v. Drake, 85 N. Y. 407; 
Spence v. Ham, 163 N.Y. 220; Cassino v. 
Yacevich, 261 App. Div. 685; Gompert v. 
Healey, 149 App. Div. 198. 

The second theory assumes, as it were, 
that the contractor might not be able to 
recover on a claim of substantial perform- 
ance. “Caruso might agree to waive its 
claim to the fund unless it paid all labor- 
ers and materialmen,” the argument goes, 
“but it could not waive the Government's 
interest; for purposes of federal taxation, 
Caruso continued to have an interest in 
the fund despite any agreement to give 
laborers and materialmen a preferred and 
divesting interest.” 

This statement begs the very question 
it is designed to answer. Of course, if the 
government has an interest in the funds, 
Caruso by agreement could not waive it. 
The problem, however, is whether Caruso 
has, without prior payment of laborers and 
materialmen, the enforceable interest in 
the fund to which a tax lien might attach. 
By the terms of the contract, he does not. 

The government advances one other 
reason for holding that Caruso has a right 
to the withheld fund under the contract. 
The terms of the contract, it urges, do not 
a require that the contractor pay 
the laborers and materialmen; it requires 
only that they somehow be paid. Here, 
they were paid (by the surety) and the 
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condition precedent to payment was thus 
satisfied. 

While perhaps superficially plausible, 
this construction of the contract is not con- 
vincing. Section 3 of the contract requires 
the contractor to “furnish all labor and 
materials” needed to comply with the con- 
tract. Section 5 (c) declares that “As a con- 
dition precedent to partial payment, the 
Contractor must, as requested, submit to 
the Authority proof * * * that the Con- 
tractor is meeting his obligations to the 
Subcontractors, Materialmen and _ work- 
men promptly.” Section 20 declares that 
“The Contractor * * * shall promptly pay 
all amounts due for services rendered, 
work performed and materials and equip 
ment supplied * * *.” This terminology 
indicates that while the ultimate aim of 
the Authority may have been to secure 
prompt payment for laborers and mater- 
ialmen, it required contractually as a con- 
dition precedent to payment that the con- 
tractor do so. 

We are satisfied, then, that under Tri- 
borough Bridge Authority, supra, recently 
cited as controlling authority by the New 
York Appellate Division in Aetna Casualty 
& Surety Co. v. Horticultural Service, Inc., 
147 N.Y. Supp. 422, reported in N.Y.L.J., 
Dec. 12, 1956 (Nos. 10544—10545), the tax- 
payer-contractor had no right to the with- 
held fund. Of necessity, it follows that it 
had no “right to property” to which a fed- 
eral tax lien might attach and the govern- 
ment’s claim must fail. 

Reversed and remanded. 


Multiple Sclerosis and Related Conditions 
Including The Role of Trauma* 


A. R. Curistovicn, JR., Chairman, New Orleans, Louisiana 
James E. Crark, Birmingham, Alabama 
Ricuarp E. Gray, Jr., Dallas, Texas 
ALEXANDER W. SmiTH, JR., Atlanta, Georgia 


HE mysteries surrounding multiple 

sclerosis have become increasingly im- 
portant to the defense attorney in recent 
years through the increased litigation 
claiming recompense for the condition and 
alleging it to be traumatically induced or 
aggravated. 


*Prepared by a subcommittee of the Casualty In- 
surance Committee. 


Any present-day study of the situation 
must necessarily go forward and have its 
beginning from an excellent article by 
John Barton in the July, 1947, issue of the 
Insurance Counsel Journal. It is signifi- 
cant that Mr. Barton’s article was primar- 
ily concerned with the disease as evaluated 
in workmen’s compensation cases, while 


this paper will concern itself with tort 
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claims involving the condition. During the 
intervening nine years since Mr. Barton’s 
work, an increasing number of cases in the 
tort field have been tried, and the serious- 
ness of the condition taken with the un- 
limited judgment possibilities inherent in 
tort law as compared to compensation 
practice warrant another look at the prob- 
lem. 


The disease — Its Pathology and 
Symptoms 
The term, “multiple sclerosis”, connotes 
numerous indurated and hardened plaques 
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myelitis that one dare not attempt a dif- 
ferentiation. It is my conception that 
one by one small foci of venule throm- 
bosis appear. As each focus develops 
there is a zone of toxic reaction about 
the focus, which, for the duration of the 
acute episode, enormously increases the 
size of the focus. As this reaction sub- 
sides the symptoms diminish, leaving a 
small residual lesion (and corresponding 
symptom) which is then to be ascribed 
to the remaining relatively small sclero- 
tic plaque. 

“Relatively young plaques destroy only 





ETIOLOGY—Theory of causation. 
PLAQUE—Patch or flat area. 


FOCUS—Center of a morbid process. 


co-ordination of movement. 


ment. 


ness. 





A GLOSSARY OF TERMS 


SCLEROSIS—An induration or hardening. 
MULTIPLE SCLEROSIS—A disease marked by sclerosis in sporadic patches 
thruout brain and/or original cord. 


PATHOGENESIS—Development of disease. 
THROMBUS (thrombosis)—A plug or clot in a blood vessel. 


MEDULLA—Cone of tissue connecting pons and spinal cord. 

PONS-—Fibers connecting medulla, cerebrum and cerebellum. 
CEREBRUM—Main portion of the brain. 

CEREBELLUM—Portion of brain between cerebrum and pons, concerned with 


SYMPTOMS 


NYSTAGMUS-Involuntary rapid movement of eyeball. 
SCANNING SPEECH-—Separation of syllables by long pauses. 
INTENTION TREMOR-Tremor intensified by attempt at voluntary move- 


PARESTHESIA—An abnormal sensation, such as burning, prickling or numb- 


SYNDROME-—The sum of signs of any morbid state. 
HEMIATROPHY-—Atrophy of half of an organ. 








scattered thru the brain and spinal cord. 
These plaques are the result of lesions 
which form from causes which are still un- 
known. As these lesions grow in size and 
increase in number, areas of the spinal 
cord become proportionately affected. 

A description of the onset of the condi- 
tion and effect is described as follows by 
Nielson: 


“The pathology of the acute lesions 
is not certain, because in the acute stage, 
the symptomatology simulates so close- 
ly that of acute disseminated encephalo- 


the myelin sheaths, not the axons; for 
this reason tract degenerations do not 
occur until very late in the disease. 
Thus, at autopsy, lesions are seen in the 
posterior columns of the spinal cord 
without ascending degeneration, and in 
the lateral tracts without descending de- 
generation. 


“In the late stages (of a chronic case 
at autopsy) the sclerotic plaques are 
hard and shrunken, sharply circumscrib- 


ed, overlapping white and gray matter 
indiscriminately in the medulla but not 
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affecting the cerebral cortex. They are 
scattered throughout the brain and cord, 
and characteristically affect certain cran- 
ial nerves, especially the second: and 
eighth. They vary in size from pin point 
to a centimeter or more in diameter. In 
certain cases the cerebellum and _ its 
peduncles, in others the spinal cord, in 
others the cranial nerves, are most af- 
fected, so that some clinical types differ 
quite considerably from others.” 


Classical symptoms are generally indicat- 
ed by three readily discernible signs. These 
are nystagmus, scanning speech and inten- 
tion tremor. These are spoken of as a 
“triad” as they are usually all present at 
some stage, though they will not all be dis- 
cernible in the earlier stage of develop- 
ment. 

The disease is rare in children and aft- 
er age fifty. It is more common in men. 
Other clinical symptoms are hemiatrophy 
of the optic discs and absence of upper ab- 
dominal reflexes. 

Sensory symptoms are generally present 
in the form of pain and irritability. Forms 
of paresthesia such as numbness are pre- 
sent and transient blindness is a common 
sign. This blindness beginning with gra- 
dual dimming of vision followed by in- 
ability to see at all for a period of per- 
haps three to four weeks. 


Course of the Disease 


Multiple sclerosis, in its course, is per- 
haps best described by Nielson in his Text- 
book of Clinical Neurology when he states 
... “In general, the course is up and 
down, but never quite so far up as down.” 

There are continued exacerbations and 
remissions which may continue over any 
period from a matter of months up to a 
period of 15 to 20 years. Continued exa- 
cerbations take their toll and the patient 
becomes bedridden, perhaps paralyzed and 
often expires from some incidental break- 
ing down of the body and its parts, infec- 
tion, pneumonia, etc. 

There is no known successful treatment 
for the condition and an eventually fatal 
course must be anticipated. 


Diagnosis and Differential Diagnosis 


Weakness in one or both legs is an ini- 
tial finding desired in diagnosis. The mo- 
tor symptoms such as nystagmus and in- 
tention tremor aid the diagnostician. Fin- 
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ally a history of exacerbations and remis- 
sions is indicative of the presence of mul- 
tiple sclerosis, taken with these other symp- 
toms. 

Various forms of encephalomyelitis can 
have the appearance of multiple sclerosis, 
and some authorities hesitate to diagnose 
multiple sclerosis in the presence of syphi- 
lis. 

For a more exhaustive description of the 
condition from a medical standpoint again 
reference should be made to Mr. Barton’s 
previous article in the Journal, and its 
completeness makes any further explana- 
tion of the condition here unnecessary and 
repetitious. 


Relationship to Trauma 
(a) The Medical Opinion 


At the outset, it can be fairly noted that 
the medical authorities are overwhelming- 
ly of the opinion that trauma cannot cause 
multiple sclerosis. At the same time, these 
authorities note that there is some disa- 
greement, tho not widespread. 

The role of trauma in aggravation of a 
previously existing case of multiple sclero- 
sis is more of a problem. This is especial- 
ly true for the reason that the incident of 
trauma may parallel an exacerbation of 
the disease. The patient, though exper- 
iencing previous exacerbations and remis- 
sions, is then only too willing to blame all 
his troubles on the traumatic episode. 

There have been a few valuable mono- 
graphs and articles written specifically up- 
on this problem. Flicker, in the Journal of 
Neurology, 1952, relies for his conclusion 
that trauma does not cause multiple 
sclerosis, upon statistical information. It 
is a fact that the incidence of multiple 
sclerosis is stable. Statistically, it appears 
more frequently in certain age groups, 
without regard to sex and is found more in 
northern than in southern climates. One 
writer, Wilson, in Neurology, 1940, ob- 
serves that multiple sclerosis is no more in 
evidence among soldiers at war than 
among those engaged in normal pursuits 
and from this we can reason that injury of 
itself does not form a part of the picture 
in multiple sclerosis. 

Generally, the writers on the subject 
adopt the attitude that, not knowing the 
cause of multiple sclerosis, it is meaning- 
less to speculate upon whether it can be 
caused by trauma alone. Through the 
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writings of Mendel in 1908, however, there 
is suggested the minimum requirements 
for considerations of the possibility that 
trauma could cause a condition of multi- 
ple sclerosis. These are set out thus: (1) 
direct injury to the skull or spine or shak- 
ing thereof; (2) exclusion of other causes 
of neural injury; (3) proof of good health 
preceding trauma; and (4) demonstration 
of a temporal connection between appear- 
ance of first symptoms and the accident. 

Flicker, in his article, illustrates this by 
the fact that 800 men were discharged by 
the armed services for multiple sclerosis 
from 1942 to 1945. The incidence of mul- 
tiple sclerosis in this country is 4.2 per 
100,000 so that, using this figure, the num- 
ber of multiple sclerosis cases within the 
services should have been over 1200 dur- 
ing the period. Flicker’s article concludes, 
in part, as follows: 


“When trauma is listed as a cause of 
multiple sclerosis, it is a denial of the 
statistical facts that war and automotive 
and industrial mishaps have increased 
the accident rate, and there should 
therefore be a rising rate of deaths due 
to multiple sclerosis instead of the con- 
stant rate noted. 

“The lack of occupational relation- 
ships and sex differences is also disre- 
garded by adherents of traumatic etio- 
‘logy, for statistics reveal a significantly 
greater incidence of accidents in certain 
occupations and in the male sex. 

“The lack of urban-rural difference in 
incidence despite the preponderance of 
trauma in urban life is also evidence 
against the implications of accidents. 

“The constant greater incidence of 
multiple sclerosis in the white race in 
cold climates would give some implica- 
tion that trauma is more frequent in 
white than in other group and in the 
north than in the south — again situa- 
tions which are contrary to fact. 

“The increased incidence in the age 
bracket 15-40 would also discount 
trauma as a factor; that accidents are 
more frequent in the young and aged is 
well known.” 


Finally, as to causing multiple sclerosis, 
Pollock in “Trauma and Disease’, by 
Brahdy and Kahn, treats of trauma as a 
“highly controversial and uncertain” 
cause, with the possibility of having “‘its 


INSURANCE COUNSEL JOURNAL 





April, 1957 


source most frequently in the patient, rela- 
tives or friends.” 

The role of trauma in aggravation of a 
pre-existing condition of multiple sclero- 
sis presents weightier problems and finds 
a clearer split in the opinions of medical 
men. Many rely on case histories involv- 
ing trauma and almost immediate onset of 
acute multiple sclerosis following. Particu- 
larly impressive in this regard are the cases 
where a previous history of perfect health 
is elicited and the physician, shying from 
a diagnosis to the effect that multiple 
sclerosis was actually caused by the trauma, 
will opine that a dormant condition was 
brought to the surface by the traumatic 
interlude. 

A study by Keschner, “The Effects of 
Injury and Illness in the Course of Multi- 
ple Sclerosis”, 1950, for the Association for 
Research of Nervous and Mental Diseases 
Proceeding on Multiple Sclerosis and the 
Demyelinating Diseases, involved 255 cases 
of multiple sclerosis and in only four was 
any reasonable basis for traumatic aggra- 
vation in evidence. It should be noted, 
harking back to Mendel’s tests, that these 
four cases involved either brain or spinal 
injury. 

Bennett, in the Journal of Nervous and 
Mental Disease, 1951, writes upon “Acci- 
dent Proneness in Multiple Sclerosis” and 
concludes: 


“Aithough medical evidence is defi- 
nitely against the theory that trauma 
causes multiple sclerosis or exacerbates 
symptoms, compensation courts are 
granting large awards to such claimants. 
Reasons for this seem to be the failure 
to understand (1) the clinical course of 
the disease, with its spontaneous remis- 
sions and progressive pathology; (2) the 
peculiar type of personality changes — 
similar to those in lobotomized patients 
—euphoria, eutonia, overconfidence and 
resulting poor judgment; (3) the symp- 
toms, early in the disease, of motor 
paresis, ataxia and disturbed equili- 
brium, unrecognized by the patient, who 
is deluded by a euphoria similar to the 
anosognosia of Babinski. 

“This complex of factors makes multi- 
ple sclerotics more prone to meet with 
accidents and to accept them as causing 
or aggravating their symptoms. The ef- 
forts of an adroit attorney together with 
a sympathetic compensation judge en- 
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able the claimant often to obtain a large 
unjustified award for total permanent 
disability. State laws differ widely. Wis- 
consin, for example, has disallowed a 
few such claims because the question of 
causation is speculative (32). The New 
Jersey Supreme Court (Davis v. Lotz) 
stipulated, in contrast, ‘It is not neces- 
sary that it be a certainty.’ 

“There is increasing need for a uni- 
fied medical opinion to guide courts in 
these decisions. One way to meet this 
need is to form from neurologic and 
psychiatric associations a national com- 
mittee to study relations of trauma to 
various organic neurologic diseases. One 
objective is to develop a unified medical 
opinion on the relation of trauma to 
multiple sclerosis and other neurologic 
diseases. 

“Prior to the war the American Medi- 
cal Association set up a committee to 
study the relationship of trauma to var- 
ious organic neurologic diseases. This 
committee should be reorganized and re- 
sume investigation. The American Aca- 
demy of Compensation Medicine, newly 
formed to improve the standards of prac- 
tice in workmen’s compensation and in- 
dustrial medicine, should also attack the 
problem. The same question exists in 
the Veterans Administration. Many 
multiple sclerotics draw pensions for 
service-connected disability when in rea- 
lity they had the disease prior to service 
or it was latent and would later have 
developed. 

“Both American and foreign neurolo- 
gists have too often certified that an 
accident aggravated existing symptoms 
or hastened by months or even years an 
exacerbation. Yet there is no normal or 
usual period for aggravation or remis- 
sion in multiple sclerosis. Such opinions 
do not reflect the known medical facts of 
the variable course and unpredictable 
character of the disease, and merely lead 
iato all sorts of conflicting and conrus- 
ing interpretations. Frequently one can 
elicit in the case history an account of 
accident, operations, injury or illness not 
regarded as traumatic. It is significant 
that these procedures involve no ques- 
tion of compensation. 

“Indiscriminate textbook quotations 
may also influence court opinions. Too 
often Court statements can be expected 
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that symptoms appearing immediately 
after an injury must be causally connect- 
ed. The hypothetical question undoubt- 
edly biases opinion since it can be and 
frequently is so worded that the expert 
has to admit, for example, that trauma 
as an etiologic factor lies within the field 
of possibility. Actual medical evidence 
may be all to the contrary. A free, unin- 
fluenced statement of the medical evi- 
dence, in the physician’s summing up of 
the facts should replace the hypotheti- 
cal question, a favorite legal device. 

“Often incompetent, partisan expert 
witnesses, by arbitrary, positive asser- 
tions of trauma as an etiologic factor, 
carry more weight in court decisions 
than do qualified, conservative neuro- 
logic opinions. Expert witnesses, drawn 
from a panel of qualified neurologists 
certified by a medical society, who can 
give an impartial, unified opinion, 
should replace the present method of re- 
taining one or more experts expected to 
render favorable opinions to the side re- 
taining them.” 

Bennett then concludes as follows: 

“(1) There is no scientific evidence 
either that multiple sclerosis is caused 
by trauma or that relapses are thereby 
exacerbated. 

“(2) There is a definite accident- 
proneness in multiple sclerotics, the re- 
sult of the combined personality changes 
and neurologic handicaps. 

“(3) The majority of patients having 
accidents predominantly minor and 
seeking compensation have won awards 
in compensation courts. 

““(4) There is great need to correct 
this error by requiring expert medical 
witnesses to be selected on a nonparti- 
san basis from a panel of qualified men; 
and by eliminating such minor factors as 
dependence on isolated testbook quota- 
tions and on the hypothetical question, 
with its biasing effect upon legal deci- 
sions.” 


(b) The Case Law 


In reviewing the case law and bringing 
it up to date, reference must again be 
made to Mr. Barton’s article, supra. The 
cases digested by him have not been in- 
cluded in the study, however the volume 
of case law with regard to the question is 
so small that there are included here cases 
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coming under compensation statutes as 
well as tort law. 

The decisions which have been found 
relative to the subject, in chronological 
order, are as follows: 


PIPER V. BOSTON & M. R. R., 72 Atl. 
1024, 75 N.H. 228 (1908) 


This decision of the New Hampshire 
Supreme Court touched only briefly upon 
our problem but is somewhat prophetic in 
its content, as we find the following: 


“The testimony of Dr. Richardson as 
to traumatic injuries causing multiple 
sclerosis was properly admitted. He said 
‘I hope it is understood that this is not 
of my own experience. It is statistics 
which have been published. Statistics 
give as high as 20 per cent of cases. The 
most reliable statistics now known are 
those of the Vanderbilt Cline in N. Y. 
which give 10 per cent of all cases re- 
ceived there as being of traumatic ori- 
gin.’ 

... “It was in effect his opinion that 
probably about 10 per cent of the cases 
of multiple sclerosis were caused by vio- 
lence, although statistics which he was 
bound to give some credence to fixed 
the percentage higher.” 


This case was dismissed on other 
grounds, (75 N.H. 435, 75 Atl. 1041), but 
we can see the beginning development of 
the use of statistics upon which to base an 
award, although the statistics themselves, 
in the small percentage set out, raise ques- 
tions of uncertainty and speculation. 


COBURN V. LOETSCHER, 243 N.W. 
127 


This case deals directly with the ques- 
tion of aggravation of the disease. It was 
admitted that the plaintiff had suffered 
with multiple sclerosis for many years and 
his arms and legs were greatly affected 
thereby prior to the accident. In this acci- 
dent he was rendered unconscious, serious- 
ly cut about the head and his back was 
hurt. 

The court in sustaining an award, held 
that pain and anguish resulting from in- 
jury were evident and that the plaintiff's 
former disabilities had been increased, the 
shock having made him more susceptible 
to the course of the disease by breaking 
down his power of resistance. 
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It is difficult to quarrel too much with 
this decision. The conclusion is a valid 
one and the problem actually is somewhat 
removed from our overall discussion as the 
injuries received here could expect to have 
a debilitating result whether a pre-existing 
condition were present or not. 


AMON’S CASE, 52 N.E. 2582 


This was a compensation case where the 
initial injury involved only the middle 
finger of the employee’s right hand. A 
phlebitis resulted, involving the legs. His 
condition worsened, despite a history of 
good health prior to the accident. At the 
hearing before the industrial board the 
cause of the disability was in dispute. A 
neuro-surgeon opined that either multiple 
sclerosis or lateral sclerosis was the cause, 
in which case no award was indicated as, 
“Neither of these conditions is industrial”, 

. and that “in his opinion his present 
condition has no significant relationship 
with the injury that he sustained. . . ” 

The decision of the board denied an 
award and this was affirmed here. Un- 
doubtedly the remoteness of the initial 
minor injury to the condition of the em- 
ployee at time of trial had an effect on 
the board’s determination. However, the 
case is important for the reason that there 
seemingly was no prior history to indicate 
multiple sclerosis and nevertheless the 
neuro-surgeon’s opinion of non-relation- 
ship to trauma was accepted. 


SANDERSON V. CRUCIBLE STEEL 
CORP., 66 A. 2d, 188 


Another compensation case, involving 
the question of aggravation, primarily. A 
back injury was the traumatic episode. Un- 
fortunately, the court disposed of the case 
rather summarily and other than to indi- 
cate that there was medical evidence on 
each side of the question, it did little more 
than sustain a board decision which found 
that there was a causal connection between 
the multiple sclerosis and the injury. 


GALLOWAY V. FORD MOTOR CO., 71 
A. 2d 657, 7 N.J. Super 18 


This compensation claimant was injur- 
ed by the strain of picking up a large piece 
of iron. A very bad back sprain was diag- 
nosed, but recovery never took place. The 
compensation bureau awarded 100% dis- 
ability and the lower court reversed, find- 
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ing no causal connection between what 

was admittedly multiple sclerosis and the 

accident. This court, on appeal, again re- 

versed and reinstated the bureau award. 
The court stated the following: 


“What causes the disease is unknown, 
but the expert witnesses agree that it 
can not be caused by a blow or a physi- 
cal strain. They seem also to agree that 
multiple sclerosis can be stirred into 
activity, or at least be aggravated, by an 
external force; but the trauma must be 
more than a muscle bruise or strain; it 
must affect the spinal cord itself. It 
seems to be implicit in the appellant’s 
case that he had the disease in a dor- 
mant state before the accident and that 
it was stirred into activity by the acci- 
dent.” 


There was evidence that symptoms of 
multiple sclerosis did not appear until 
some five months after the injury. Diag- 
noses of multiple sclerosis followed and the 
medical testimony, as digested by the court, 
follows: 


“Dr. Collins emphasized that there 
was no suggestion of trouble with the 
central nervous system previous to the 
accident. ‘It all dated from the trauma’, 
‘He was never well after that’. The 
trauma in his opinion, was the precipi- 
tating or aggravating factor; it may have 
caused a concussion of the spinal cord, 
a rupture of the small spinal vessels. It 
might be months, said Dr. Collins, before 
there were manifestations of the injury, 
and, unknown to himself, the man might 
have had minor symptoms. ‘Many years 
may elapse before the full disease 
blooms’ but the doctor added that for 
trauma to interfere as a causative factor 
is rare. He knew of only two other such 
cases in his wide experience. 

“Dr. Gorten said that after a trauma 
sufficient to precipitate the multiple 
sclerosis, the first signs of the disease 
might not appear for half a year. He 
added his opinion that appellant had 
been suffering from multiple sclerosis at 
least some months before he examined 
him June 27, 1947; but not before the 
date of the accident, except in a dor- 
mant state. 

“Both Dr. Ehrlich and Dr. Blumberg 
were firmly of the opinion that the acci- 
dent of December 6th did not cause, or 
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activate, or aggravate, the disease which 
disabled appellant; they considered the 
appearance and progress of the disease 
to be entirely independent of the acci- 
dent . . . Because appellant did not ex- 
hibit obvious, immediate results of a 
spine injury, these two neurologists were 
convinced there was no injury to the 
spinal cord, and therefore no trauma 
that could have caused appellant’s pres- 
ent disability. Again these two doctors 
held the opinion that if the trauma had 
activitated the multiple sclerosis, there 
would have been definite manifestations 
of that disease within two or three 
months...” 

In reversing the lower court, the ap- 
pellate tribunal then stated: 

“It seems to us also that the Court 
gave unsufficient weight to a group of 
factors that are indisputed: For years be- 
fore the accident appellant was a well 
man; ever since the accident he has been 
growing steadily worse; there is no proof 
of an independent intervening cause... 
these circumstances ‘bespeak the rela- 
tionship of cause and effect.’...It is 
possible indeed that the back injury and 
the appearance of a disease in the spinal 
cord a few months later were entirely 
independent of each other. But it is un- 
likely.” 


SCHUST V. WRIGHT AERONAUTI- 
CAL CORP., 7 N.J. Super 54, 71 A. 
2d 894 


Here a typist fell from her swivel chair, 
suffering back injuries which became pro- 
gressively worse with symptoms of failing 
eyesight and continual back ache. She at- 
tempted to remain at work but after sev- 
eral months gave up her employment. 
There was no history of previous physical 
impairment and at a hearing the medical 
experts conceded that she was a victim of 
multiple sclerosis although the medical tes- 
timony was diametrically opposed as to 
whether the accident had aggravated this 
condition, the condition admittedly being 
dormant prior to the accident. 

The dispute is clearly set out in the case 
as follows: 


“Those who subscribe to the trauma 
theory generally agree that the blow 
must be applied to the spinal cord or 
brain and of sufficient force to cause the 
organic nerve damage. In this case, 
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plaintiff's medical experts testify that 
the trauma suffered by plaintiff did pre- 
cipitate and aggravate the theretofore 
dormant multiple sclerosis with which 
she was afflicted. Defendant’s medical 
experts disputed that conclusion and as- 
serted that plaintiff's injury was merely 
‘a gluteal sprain, which involves blood 
vessels in the skin’ and ‘has nothing to 
do with the blood vessels inside of the 


9 


spinal column’. 


The court, in reversing the compensa- 
tion bureau’s dismissal of the claim states 
its reasons thus: 


“If we are to adopt defendant’s con- 
tentions, we must of necessity eliminate 
from our consideration the actualities 
presented by the proofs. Here, we have 
a young lady, apparently enjoying rea- 
sonably good health . . . Suddenly she is 
a victim of an accident causing her im- 
mediate, painful injury, notwithstand- 
ing immediate and continuing treat- 
ments heretofore mentioned, physiologi- 
cally she deteriorates so rapidly and pro- 
gressively that within a comparatively 
brief period of time she becomes totally 
and permanently disabled. This retro- 
gression is concededly attributable to the 
development of her disease and where, 
as here, her physical deterioration so 
closely followed an event competent to 
produce that effect, it is difficult for us 
to escape the inference of a causal con- 
nection between the two, nor is such in- 
ference overcome by mere medical 
theories.” 


Note here the court’s last statement in 
which it unfortunately brushes aside “mere 
medical theories” in favor of an inference 
which these medical theories would rebut. 


SOURIAN V. JONES, 112 N.E. 2d 920, 
$50 Ill. App. 365 


This case, involving injuries in an auto- 
mobile accident, included a claim by a 33 
year old woman who had a previous his- 
tory of transient blindness some three years 
before the accident and_ hospitalization 
some month and a half before the accident 
because of lack of equilibrium resulting in 
a pre-accident diagnosis of multiple sclero- 
sis. Her injuries in the accident were knee 
bruises and unconsciousness for about five 
minutes. She did not report the accident 


INSURANCE COUNSEL JOURNAL 





April, 1957 


to her physician for some two weeks. At 
trial time the claimant’s physician, who 
made the original diagnosis before the ac- 
cident of multiple sclerosis, stated that the 
trauma which the claimant had received 
was sufficient to cause the symptoms fol- 
lowing the accident although these symp- 
toms were the same as those in evidence 
prior to the accident. The doctor stated: 
“The leading text books on neurology 
state the fact that there is at least a possi- 
bility that trauma precipitates attacks of 
multiple sclerosis.” The defendant's ex- 
perts insisted to the contrary on the basis 
that because of the worsening condition 
expected in all cases of multiple sclerosis, 
“positive medical testimony is necessary to 
establish the causal connection between 
the accident and the alleged disability.” 

In affirming an award in favor of the 
claimant by the jury in the lower court, 
this court based its decision not upon the 
evidence but upon the legal precept that 
“a verdict may not be set aside merely be- 
cause the jury could have drawn different 
inferences or because judges feel that oth- 
er conclusions than the one drawn would 
be more reasonable.” 


CONCLUSION 


It can readily be seen that the defense 
counsel preparing a case involving multi- 
ple sclerosis, would initially be heartened 
by the scientific opinions and the medical 
writings. It is also evident that he might 
very probably be building himself for a 
discouraging let-down upon the occasion 
of submitting the matter to court and jury. 

It is indeed unusual to have such an 
anomalous situation exist but the fact sim- 
ply is that while the medical profession 
through its most qualified men, tends to 
completely discount the effect of trauma 
as it regards multiple sclerosis, we see the 
courts making awards based on the exact 
opposite conclusion. 

One weakness of course is the fact that 
the etiology of the disease is unknown. If 
and when it can be pinned down, then the 
opportunity now given to speculate will 
be diminished. Until then it would ap- 
pear that greater reliance on the medical 
writings, authoritative papers and the like 
should be had at trial. Medical experts 
testifying for a claimant should be cross- 
examined not on their own opinion but 
on the mass of professional writings to the 
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opposite effect of their own conclusions. In 
other words, a case involving multiple 
sclerosis should not resolve itself into a 
situation where the medical evidence is 
balanced out by experts on either side. 
The defense has available and should use 
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the documented proof as well and thus 
seek to not only overweigh the opposing 
testimony but convince the court in such 
a way as to preclude the natural inclina- 
tion on its part to connect the disease with 
the injuries. 


Discovery—Success or Failure? 


WILBertT MCcINERNEY* 
Washington, D. C. 


HE suggestion that pretrial discovery 

has failed will be met with raised eye- 
brows by those who believe that the prom- 
ises of eighteen years ago have been ful- 
filled. My feeling that we defense attor- 
neys have not taken full advantage of the 
pretrial discovery rules will also cause my 
defense brethren to take issue with me. 

In the District of Columbia our practice 
is exclusively under the Federal Rules of 
Civil Procedure. We have had no choice 
except to live with them and I believe we 
are in a position to determine their ef- 
fectiveness. In the departure from the old 
procedure two things were emphasized. 
First, formality of pleading would be elim- 
inated. This has presented no particular 
problem because the effect has been mere- 
ly to substitute “sloppy” for precise plead- 
ing. The second was pretrial discovery. 
This was the “cure-all.” Plaintiff and de- 
fense attorneys could now explore at will 
the case of the other and examine not only 
the litigants but all persons who might 
have knowledge of the facts. When the 
rules were adopted in 1938, we heard on 
every side that no longer would there be 
surprise. Little did the drafters of pretrial 
discovery rules know the important part 
the rules would play because of the great 
increase in personal injury claims. 

Negligence cases predominate on all 
court calendars. It has been estimated that 
they constitute 80% of all pending cases. 
If this be true, then the present problem of 
congested calendars might well be placed 
at the door of negligence cases. Many so- 
lutions to relieve congested dockets have 
been suggested, but so far as I know it 
has never been suggested that we take a 
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second look at discovery as the possible 
culprit. 

If there can be no surprise and the case 
of each is an open book to the other, it 
would seem to follow that few cases would 
find their way to the trial table. Again, if 
pretrial discovery has met the test, would 
it not be reasonable to assume that after 
full discovery settlement in most cases 
would follow shortly thereafter? 

There is nothing inherently wrong in 
the pretrial discovery rules. Properly uti- 
lized by both parties and properly admin- 
istered by the courts, the results should 
tend to reduce litigation. Up to a point 
this is accomplished. Each side attempts to 
discover tangible facts within the posses- 
sion of the other. If there be failure to 
comply, each has resort to the court for 
assistance. Unfortunately, this same result 
does not apply where an attempt is made 
to have pretrial discovery through deposi- 
tions or interrogatories of litigants or wit- 
nesses who deliberately and willfully testify 
falsely about material facts. The courts 
will spend considerable time and study be- 
fore passing upon a question pertaining to 
the production of documents and other 
matters of a similar nature but these same 
courts are completely indifferent to per- 
jury in testimony given in pretrial discov- 
ery depositions or answers to interroga- 
tories. 

I know of no instance where a willful 
and deliberate misstatement under oath 
has brought even a reprimand by the 
court. With this cloak of immunity, why 
should a person hesitate to assert and press 
a false and exaggerated claim? On the con- 
gested trial calendar his case has as much 
dignity as that of the person who has been 
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badly injured and maimed by the drunken 
and reckless driver. The former is free 
under this cloak of immunity to exagge- 
rate injuries and expenses. In this present 
day he can reasonably expect a verdict 
which might, of course, be somewhat re- 
duced by the jury because it takes into con- 
sideration the perjury. But how else can 
the plaintiff pay the exorbitant medical 
and hospital costs and other expenses un- 
less there be a verdict against the defen- 
dant who, in the jury’s opinion, has in- 
surance? 

Recently, I defended a case where pre- 
trial discovery depositions were taken. In- 
stead of eliminating surprise, we were fac- 
ed with a situation of complete surprise. 
A child was injured in a case of a rear end 
collision. In the District of Columbia, we 
consider these as cases of absolute liability. 
The injuries were such that the verdict 
would be substantial. In two pretrial de- 
positions, the parents testified that after 
the accident the mother resigned from her 
government position to nurse and care for 
the child and did not return to work for 
two years. The loss claimed from this 
source was approximately $6600.00. It was 
established that the mother actually re- 
signed three weeks before the accident, giv- 
ing no reason, and accepting other govern- 
ment employment about two months after 
the accident. This was admitted under 
cross-examination in open court and that 
part of the claim was withdrawn. The en- 
tire affair was taken as a matter of course. 


Another instance comes to mind. I re- 
cently met a woman on the street in ap- 
parent good health with no physical dis- 
abilities. When I had last seen this woman 
she was in court wearing an orthopedic 
collar. The jury was told that by reason 
of the injuries sustained she was predes- 
tined to wear the orthopedic collar for life. 
She received a substantial verdict. In an- 
other instance where a substantial settle- 
ment was made, it was alleged that the 
plaintiff had received brain injuries which 
would incapacitate him for life. It was 
further alleged that he would be unable to 
take care of himself, would require nurs- 
ing aid constantly, and in addition would 
be so unable to handle his own business 
affairs that a conservator was appointed 
and actually received the funds paid in 
settlement. Recently, I learned that this 
individual not only has received the funds 
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from the conservator but is driving about 
in his automobile. If there are any resi- 
duals from the injuries previously claimed 
it is not apparent in any of his activities. 

Instances similar to these probably could 
be cited without number and obviously 
are almost commonplace with other attor- 
neys who have been faced with the same 
bewildering (or delightful) surprise by the 
ease with which people have been able to 
withstand discovery to conceal their true 
physical condition, thereafter returning to 
a normal existence with their tax-free 
benefits. Pretrial discovery will be success- 
ful only when it searches out the truth. So 
long as false claims supported by perjury 
are condoned, pretrial discovery rules lose 
their effect. 

In the instances which I have mention- 
ed, the defendant had diligently attempted 
to search out the truth by pretrial discov- 
ery. There was no responsibility on the 
plaintiff to use pretrial discovery because 
each of the cases was one of absolute lia- 
bility and could only possibly terminate 
in either settlement or a substantial ver- 
dict. If the cases were of questionable lia- 
bility, the plaintiff would probably have 
utilized pretrial discovery in order to 
strengthen the merits of his case. Still 
further, if there had been no liability, the 
plaintiff would have used pretrial discov- 
ery until he had established some sem- 
blance of negligence on the defendant. 
Having done this, he would have no furth- 
er use for pretrial discovery. Directed ver- 
dicts have become almost nonexistent to- 
day except where the plaintiff is unable to 
show any negligence whatsoever. It might 
be of some benefit to the defendant to at- 
tempt to establish no negligence, or possi- 
bly contributory negligence, but the end 
result is either a reduced settlement or ver- 
dict. 


After the plaintiff's attorney has secured 
enough evidence “to get to the jury,” he 
has no further use for pretrial discovery. 
It then becomes a game of “cat and mouse” 
between the plaintiff and the defense at- 
torney as to whether the latter will be able 
to search out facts peculiarly within the 
knowledge of the former regarding the ex- 
tent of injuries and the validity of special 
expenses. I believe in this respect that we 
defense attorneys have not taken full ad- 
vantage of pretrial discovery. On the con- 
trary, we have permitted plaintiffs’ attor- 
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neys to press every advantage, placing our- 
selves in a defensive position. It might 
even be said that pretrial discovery rules 
have come to be associated as peculiarly 
for the benefit of plaintiffs. In order to 
equalize the effect of the rules, defense 
attorneys must be ever alert to search out 
facts which would support the belief that 
the claims are tainted with fraud and sup- 
ported by perjury. This gives rise to the 
question of whether, if all this were done, 
and the false and fraudulent claim sup- 
ported by perjury were condoned by the 
court, it would be of any avail. The answ- 
er is “Yes,” because the defense attorney 
has the sole responsibility of exposing a 
fraud. Having done this, in my opinion, 
it would only be a question of time before 
the courts would be forced to take some 
action. This will come to pass only when 
defense attorneys, by the use of pretrial 
discovery, make strong cases of fraud and 
perjury. 

I believe we defense attorneys make our 
greatest mistake in accepting as true state- 
ments made in pretrial depositions or 
answers to interrogatories. Unless the in- 
formation obtained in the pretrial discov- 
ery proceedings is checked, it is valueless. 
The plaintiff with the fraudulent claim 
and exaggerated injuries is willing to take 
the chance that the information will not 
be checked. Another mistake is that we 
have permitted plaintiffs to place us in 
a defensive position when more than one 
attempt is made to secure pretrial discov- 
ery by deposition or interrogatories on the 
ground that the plaintiff is being exposed 
to annoyance, expense, embarrassment and 
oppression. Any plaintiff with a valid 
claim should have no hesitancy in reveal- 
ing all pertinent information to the de- 
fense, because it is to his advantage to do 
so and no court would permit a coopera- 
tive plaintiff to be harassed. It has been 
my experience that ordinarily the resis- 
tance comes from a plaintiff who has tend- 
ed to exaggerate his case, and this usually 
can be taken as a warning that there 
should be thorough pretrial discovery. 
Danger signals also fly in the rear end col- 
lision in which there is nominal property 
damage and all parties concede no per- 
sonal injuries. The operator of the strik- 
ing vehicle, in this atmosphere of good 
fellowship, will admit responsibility and 
offer to pay the small amount of property 
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damage. This type of case has almost as- 
sumed a pattern when the person in the 
car which was struck desires to press a 
fraudulent claim. The report of the as- 
sured to his insurance carrier shows no 
personal injury and slight property dam- 
age. The report is reached in its regular 
turn and a form sent to the claimant. 
When the form is ignored, the company is 
led to believe that no claim will be pre- 
sented but is awakened at a later date by 
receipt of suit papers served upon the in- 
sured claiming substantial damages for 
personal injuries. In this situation, the 
company is defenseless unless the defense 
attorney can expose the fraud by diligent 
pretrial discovery. 

In order to attempt to secure complete 
discovery, it is my belief that there should 
be detailed interrogatories served upon the 
plaintiff shortly after issue is joined. In 
these interrogatories, the plaintiff should 
be requested to attach pertinent records. 
I cannot help but think of the many years 
when we made no effort to secure copies 
of income tax returns. Now it is an estab- 
lished practice, at least in our jurisdiction, 
and the plaintiff is required to produce or 
secure one from the Director of Internal 
Revenue. 


After these interrogatories have been 
answered and the answers checked, the oral 
deposition of the plaintiff should be taken. 
In taking the deposition the defendant has 
available to him the information in the 
answers to the interrogatories and also has 
an opportunity to determine the type of 
witness the plaintiff will make. After both 
the interrogatories and the deposition have 
been completed, there should be no neces- 
sity of doing anything more except to serve 
a few interrogatories at a reasonable time 
before the trial. These should pinpoint 
the extent of the injuries at that time, in- 
quire whether any further permanent dis- 
ability has been claimed and determine 
whether there have been additional special 
expenses. 

In this jurisdiction we have pretrial pro- 
cedure and at the pretrial hearing much 
of the information is given by the plaintiff, 
but even under these circumstances fre- 
quently there are many surprises. At a re- 
cent pretrial hearing, the plaintiff claimed 
that a bottle of soda pop contained a for- 
eign substance which made her ill. Suit 
was filed in December. The deposition 





Page 118 


was taken by the defendant the following 
April, at which time the plaintiff testified 
she had received no medical care or atten- 
tion nor incurred any special expenses. At 
the pretrial hearing approximately eigh- 
teen months thereafter, a claim was made 
by the plaintiff for extensive medical at- 
tention and also considerable special ex- 
penses, including loss of earnings. In that 
instance the defendant had been lulled in- 
to a sense of security and the plaintiff went 
her merry way building up her case. 

If only one set of interrogatories is sub- 
mitted, or one deposition taken, the plain- 
tiff pressing the fraudulent claim is free 
to take any course to build up the claim in 
the belief that when discovered the claim 
will still have a substantial value. If, how- 
ever, the plaintiff is aware that the infor- 
mation will be checked after the first pre- 
trial discovery effort, there will be some 
hesitancy to build up the claim. 

I do not pretend to have the answer to 
the problem of defendants incident to pre- 
trial discovery. There exists one problem 
about which I would be unable to venture 
any semblance of a solution. That is, the 
question of medical testimony and the 
complete inability to search it out by the 
use of pretrial discovery. Both the medical 
and legal professions are of equal impor- 
tance in this large field of negligence. 
Each, however, walks a different path. 
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Should a doctor desire to do so, he can be 
a party to a fraudulent and exaggerated 
claim with immunity against the efforts of 
the defense lawyer to prevent fraud. 

It has been suggested that possibly the 
solution to congested dockets would be a 
board of impartial medical experts. This 
seems to be unnecessary. If both profes- 
sions could walk the same path together, 
to see that the worthy claimant receives a 
just and prompt award and that the frau- 
dulent claimant is exposed, we might have 
the problem of congested calendars solved. 
It certainly adds nothing to an already bad 
situation when the two professions refuse 
to cooperate. 

I hardly expect my voice in the wilder- 
ness, suggesting the possible failure of pre- 
trial discovery, to be accepted as the cure- 
all for our present problems of congested 
calendars. It might be, however, that the 
suggestion would create enough curiosity 
to suggest that others also take a second 
look at pretrial discovery. Perhaps some 
mild criticism of we defense attorneys is 
justified. Certainly, as the situation now 
stands, it would appear that the full re- 
sponsibility is ours to stop the present 
trend of fraudulent claims. If this trend 
continues we can expect many of the dire 
results being predicted and the adoption 
of one or more of the drastic remedies to 
relieve our present congested dockets. 


Report of Metropolitan Mid-Winter Meeting of Members 
Of International Association of Insurance Counsel 


Price H. Toppinc, Chairman 
New York, New York 


The fifteenth annual Mid-Winter Re- 
ception and Luncheon for members of the 
Association and their families and friends 
from the Metropolitan Area was held at 
the Hotel Biltmore in New York on Jan- 
uary 26, 1957. 

This is a repetition of the annual get- 
together started during World War II 
when transportation was curtailed. 171 


members, wives and friends attended from 

eleven states. This was by far the largest 

attendance in this series of luncheons. 
The occasion was particularly honored 


by the presence of a number of distin- 
guished guests. President John Kluwin 
was introduced and gave brief greetings 
and comments about the coming Mid- 
Winter Executive Committee Meeting. 
Forrest A. Betts, our President-Elect, also 
gave brief and pleasant greetings. Mrs. 
Kluwin and Mrs. Betts were introduced. 
Other Executive Committee members in- 
troduced were George W. Yancey, Editor 
Emeritus of the F age a (and Mrs. Yan- 
cey), Charles Pledger (and Mrs. Pledger) , 
the Association Treasurer; Richard Gali- 
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her (and Mrs. Galiher) , Sanford M. Chil- 
cote (and Mrs. Chilcote), Lewis C. Ryan 
(and Mrs. Ryan) and Warren G. Reed 
(and Mrs. Reed). David Maxwell, Presi- 
dent of the American Bar Association and 
one of our members, and Leffert Holz, 
Superintendent of Insurance of the State 
of New York, both gave brief greetings. 
Mrs. Holz and Mrs. Maxwell were also 
introduced. 


Those who attended were: 


Mr. Marcus Abramson, New York, N. Y. 

Mr. Charles J. Adams, Hartford, Conn. 

Mr. and Mrs. John M. Aherne, New York, N. Y. 

Mr. and Mrs. Milton Albert, Baltimore, Md. 

Mr. Wayne T. Ash, Camden, N. J. 

Mr. and Mrs. Milton L. Baier, Buffalo, N. Y. 

Mr. and Mrs, James Beha, New York, N. Y. 

Mr. and Mrs. Alfred C. Bennett, New York, N. Y. 

Mr. and Mrs. Fred Benson, New York, N. Y. 

Mr. Jesse Benton, Jr., Chatham, N. J. 

Mr. and Mrs. Forrest Betts, Los Angeles, Calif. 

Mr. and Mrs. Morgan F. Bisselle, New Hartford, 
N.Y. 

Mr. Alfred Bohlinger, New York, N. Y. 

Mr. and Mrs. J. Kenneth Bradley, Bridgeport, 
Conn. 

Mr. and Mrs. Oscar Brown, Syracuse, N. Y. 

Mr. and Mrs. Patrick F. Burke, Old Saybrook, 
Conn. 

Mr. and Mrs. J. Richard Burns, New York, N. Y. 

Mr. and Mrs. Ray Caverly, New York, N. Y. 

Mr. and Mrs. Ross Chamberlain, New York, N.Y. 

Mr. and Mrs. Sanford M. Chilcote, Pittsburgh, 
Pa. 

Mr. Joseph Craugh, Utica, N. Y. 

Mr. and Mrs. Thomas P, Curtin, New York, N.Y. 

Mr. Thomas Cusack, New York, N. Y. 

Mr. James Dempsey, White Plains, N. Y. 

Mr. and Mrs. Peter Devine, Camden, N. 

Mr. and Mrs. Herbert Dimond, New York, N. Y. 

Mr. James B. Donovan, New York, N. Y. 

Mr. and Mrs. Ralph Dykes, New York, N. Y. 

Mr. Walter G. Evans, New York, N. Y. 

Mr. William W. Evans, Patterson, N. J. 

Mr. and Mrs. Ernest W. Fields, New York, N. Y. 

Mr. Meyer Fix, Rochester, N. Y. 

Mr. and Mrs. Alanson R. Fredericks, Stamford, 
Conn. 

Mr. and Mrs. Richard W. Galiher, Washington, 

Cc 


Mr. and Mrs. Donald Gallagher, Albany, N. Y. 
Mr. Frederick M. Garfield, New York, N. Y 
Mr. John Gates, Syracuse, N. Y. 

Mr. William Geoghan, New York, N. Y. 

Mr. Edward German, Philadelphia, Pa. 

Mr. William V. Gough, Rochester, N. Y. 

Mr. Paul Gouldin, Binghamton, N. Y. 

Mr. and Mrs. Alex Gourlay, New York, N. Y. 
Mr. Henry Gruffi, New York, N. Y. 

Mr. and Mrs. Richard Hartig, New York, N. Y. 
Mr. Daniel Harvey, New York, N. Y. 

Mr. Frank J. Healy, New York, N. Y. 

Mr. and Mrs. Leffert Holz, New York, N. Y. 


Mr. and Mrs. William A. Hyman, New York, 
N.Y. 


Mr. a Ingalls, Binghamton, N. Y. 

Mr. William Junkerman, New York, N. Y. 

Mr. and Mrs. John D. Kelly, Brooklyn, N. Y. 

Mr. and Mrs. James S. Kernan, Jr., Utica, N. Y. 

Mr. and Mrs. John A. Kluwin, Milwaukee, Wis. 

Mr. and Mrs. Donald Kramer, Binghamton, N.Y. 

Mr. J. Harry LaBrum, Philadelphia, Pa. 

Miss Evelyn Lahey, New York, N. Y. 

Mr. Arthur Lamanda, New York, N. Y. 

Mr. John E. Leach, New York, N. Y. 

Mr. and Mrs. David F. Lee, Jr., Norwich, N. Y. 

Mr. Arthur Lorenz, New York, N. Y. 

Mr. and Mrs. William F. Martin, New York, N.Y. 

Mr. and Mrs. William M. Marks, Rochester, N.Y. 

Mr. Donald M. Mawhinney, Syracuse, N.Y. 

~ and Mrs. David F. Maxwell, Philadelphia, 

a. 

Mr. and Mrs. Al Mayer, Philadelphia, Pa. 

Mr. and Mrs. Paul McNamara, Columbus, Ohio 

Mr. Clarence E. Mellen, New York, N. Y. 

Miss Matty Mitchley, New York, N. Y. 

Mr. Alfred J. Morgan, New York, N.Y. 

Mr. and Mrs. George Morrison, New York, N.Y. 

Mr. and Mrs. Joseph F. Murphy, Mamaroneck, 
N.Y. 

Mr. and Mrs. Joseph H. Murphy, Syracuse, N.Y. 

Mr. and Mrs. Joseph O’Brien, Brooklyn, N.Y. 

Mr. Thomas J. O’Malley, New York, N.Y. 

Mr. and Mrs. Samuel P. Orlando, Camden, N.]J. 

Mr. and Mrs. Alexander Orr, Jr., New York, N.Y. 

Miss Madeline Ossman, New York, N.Y. 

Miss Norma Oswald, New York, N. Y. 

Mr. Edward Pacelli, New York, N.Y. 

Mr. John Paper, New York, N. Y. 

Mr. and Mrs. Charles E. Pledger, Jr., Washing- 
ton, DC. 

Mr. Maurice Ray, New York, N.Y. 

Mr. and Mrs. Warren G. Reed, Boston, Mass. 

Mr. and Mrs. William R. Roy, Syracuse, N.Y. 

Mr. and Mrs. Lewis Ryan, Syracuse, N.Y. 

Mr. and Mrs. Raymond J. Scully, New York, N.Y. 

Mr. Jerome Searl, Syracuse, N.Y. 

Mr. William Shumate, New York, N.Y. 

Mr. and Mrs. Eric P. Smith, Rochester, N.Y. 

Mr. Hubert C. Stratton, Syracuse, N.Y. 

Mr. and Mrs. George S. Sullivan, Syracuse, N.Y. 

Miss Nancy Sullivan, Syracuse, N.Y. 

Mr. and Mrs. Thomas W. Sullivan, Rochester, 
N.Y. 

Mr. Carlton Thompson, Binghamton, N.Y. 

Mr. and Mrs. Price H. Topping, New York, N.Y. 

Miss Mary Trumble, New York, N.Y. 

Mr. Warren C. Tucker, New Hartford, N.Y. 

Mr. Mark Turner, Buffalo, N.Y. 

Mr. Ellsworth Van Graffeiland, Rochester, N.Y. 

Mr. and Mrs. Richard Wagner, New York, N.Y. 

Mr. and Mrs. Thomas Watters, New York, N.Y. 

Mr. Luther Ira Webster, Rochester, N.Y. 

Mr. and Mrs. Troward Wells, Pittsburgh, Pa. 

Mr. and Mrs. Victor D. Werner, New York, N.Y. 

Mr. and Mrs. George Whitehead, New York, N.Y. 

Mr. and Mrs. N. Morgan Woods, New York, N.Y. 

Mr. and Mrs. George W. Yancey, Birmingham, 


Mr. and Mrs. Lloyd Zook, Greensburg, Pa. 
Mr. and Mrs. Saul J. Zucker, Newark, N.J. 
Mr. Melvin H. Zurett, Rochester, N.Y. 
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A Trial Lawyer Looks At Comparative Negligence* 


Rap C. Bopy** 
Reading, Pennsylvania 


After I received the invitation to speak 
on comparative negligence I made it my 
business to talk to some members of our 
county bar about it, and to various other 
lawyers of other counties that I know. The 
results of my inquiries may be summarized 
as follows: 

(a) About 90% of the lawyers had heard 
of the doctrine but knew nothing about 
it, or how the rules concerning it were ap- 
plied, and did not care if the law passed 
or did not pass. 

(b) Lawyers who handle cases (negli- 
gence) for plaintiffs like the rule. 

(c) Lawyers who handle cases for defen- 
dants are against it. 

(d) Lawyers in the older group who try 
cases only occasionally and who have been 
practicing more than 10 to 15 years do not 
want it. 

(e) Younger lawyers of 5 years’ exper- 
ience or less do not know what they want 
or like but are interested in knowing about 
the doctrine of comparative negligence. 

At our bar we have in round numbers 
170 practitioners and of that number ap- 
proximately 10 lawyers appear in and 
handle over 90% of the negligence cases, 
that includes all cases on the trial list that 
are either settled or tried. I give you this 
to help clarify my observations. 

Please understand me, I do not consider 
myself an expert on the subject of negli- 
gence or the doctrine of comparative neg- 
ligence, but just a little old country lawyer 
who is concerned with every phase of the 
general practice of law, in a rural county, 
and who is in our county trial courts five 
terms a year, and who has occasional work 
in federal trial court. The opinions given 
here are my own and the judgments (good 
or bad) are the result of my study of this 
subject. 

The articles and treatises that I have 
read, lead me to the same conclusion, 
namely, that the whole matter is one of 
opinion as to which is the better rule. The 
opinions in most instances are the result 


*Adapted from an address delivered before the 
Pennsylvania Bar Association. 
**Of the firm of Body, Muth, Rhoda & Stoudt. 


of legal experiences and are therefore col- 
ored to the extent of the type of practice 
that one has had or the lack of it. Statis- 
tics on the matter from other jurisdictions 
are not convincing, and far from authori- 
tative. In the vernacular of a Pennsylvania 
Dutch lawyer I should say, “Figgers don’t 
lie but figgerers do.” 


Who Wants It? 


Do the people who are prospective liti- 
gants know anything about the compara- 
tive negligence law and are they clamor- 
ing at the doors of our legislature for the 
passage of this law? 

It is my opinion that a great deal of 
private interest is involved on the part of 
the prospective plaintiff's lawyer who takes 
a case on a one-third contingent fee basis 
and as high as 50% of the recovered dam- 
ages. Naturally both lawyer and client 
have a real and substantial interest in the 
ultimate result for the client, who doesn’t 
advance the costs, risks nothing, pays noth- 
ing, and perhaps as a result there is just 
one more law suit on the prothonotary’s 
docket, and one more problem for an in- 
surance carrier and its counsel. As to the 
lawyer (plaintiff's) he risks his work, his 
reputation for winning, and the possible 
loss to his firm should he fail in a verdict 
or settlement. 

In the event our law is changed then the 
lawyer’s risk of loss is almost nil although 
his client may have been 80% to blame 
for the accident, but a recovery of 20% 
would be his jury verdict. So if as a result 
of the accident hee is totally disabled, his 
pain, suffering, out of pocket, impairment 
of earnings, past and future, etc. is deter- 
mined to be $80,000 by the jury or the 
court, and the defendant’s damages are 
only a repair bill of $800 then defendant 
must pay him $16,000 and plaintiff must 
pay defendant $640.00. The net result 
would be a verdict for plaintiff for 
$15,360 based on these calculations: 

20% of $80,000 $16,000 

80% of $ 800 $ 640 

Net difference $15,360 
Why shouldn’t suit be filed? 








————S eee 
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If we carry this to the extreme we can 
have a 95% and 5% case, so that in almost 
every casé the plaintiff's lawyer is sure of 
a verdict, sure of final success and there- 
fore it is lucrative to the plaintiff's lawyer. 

The conclusion to me is that there will 
be more suits and not less suits if we 
adopt the doctrine. Both injured plaintiffs 
and lawyers are not adverse to receiving 
moneys from defendants or their carriers. 
So that there would be more rather than 
less congestion in the courts. The success- 
ful trial practitioner will not be faced 
with the rule of contributory negligence 
and therefore more cases will go to trial 
and more delay will result. 


Is The Existing Rule Too Harsh? 


The above examples clearly prove that 
the change of the rule would be more 
harsh and create more injustice than our 
present rule of contributory negligence in 
Pennsylvania. 

True enough, our law says that even the 
slightest negligence on the part of the 
plaintiff will prevent his recovery from 
the defendant, who may have been grossly 
negligent. The proponents for a change 
strongly say, “If you find the plaintiff 
guilty of 1% negligence, you must find for 
the defendant.” 

However, as trial lawyers well know, the 
application of our rule in Pennsylvania is 
so very different when one actually tries 
a case before a court and jury. 

My experience has been that the jury 
will disregard the plaintiff's negligence un- 
less it approaches the quantum of negli- 
gence of the defendant and in some of my 
cases it has completely disregarded all tes- 
timony produced by the defendant where 
plaintiff was a poor appearing individual, 
and defendant was on the affluent side. 

I have witnessed very few non-suits in 
my trial days, and have had at least two 
non-suits removed and new trials granted. 
Courts in the last decade are seeming to 
say, “We will let the jury decide.” 

In a recent case in our court a wife of 
one of my friends was on the jury which 
was trying a case wherein $500 was claimed 
for damages to a motorcycle. The defen- 
dant was driving a Cadillac. At about 3:00 
p.m. on the day before a holiday such as 
Thanksgiving, the jury was deliberating 
and the score was 11 to | for the defendant 
on the basis of contributory negligence. 
One of them contended that something 
should be awarded to the motorcyclist who 
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was such a poor boy from the country and 
warned that she would hold out so that 
none would get home in time for supper. 
They took a vote one hour later with no 
success. Finally, the eleven agreed to give 
plaintiff $100 as a token payment, so a 
verdict was returned for $100. Both plain- 
tiff’s lawyer and defendant’s lawyer were 
unhappy. 

As to the courts, it seems to me that 
although in its charge to the jury the doc- 
trine of contributory negligence is recog- 
nized, yet in actual practice that is not 
the rule. The supreme court in the case 
of Karcesy vs. Laria, 114 A. 2d 150, 382 Pa. 
279, said, in substance, that as a practical 
matter the jury does consider degree of 
negligence, and brings in a compromise 
verdict. It said inter alia: 


“Under such circumstances, a jury us- 
ually does what this jury did, namely, 
render a compromise verdict which is 
much smaller in amount than _ they 
would have awarded (a) if the defen- 
dant’s negligence was clear, and (b) if 
they were convinced that plaintiffs were 
free from contributory negligence.” 


However, it appears that of suits filed 
in trespass perhaps less than 1% (my opin- 
ion) are appealed to the supreme court. 
Records in Berks County show: 


1955 1956 

Trespass cases filed 274 294 
Appeals to Supreme 

and Superior Court 3 °2 


Of 327 cases of trespass before arbitrators 
from May 3, 1954 to January 26, 1957, 
eight decisions were appealed to court of 
common pleas. Therefore, I am much 
more concerned with what happens at the 
county level. I shall try to give you two 
illustrations: 

(A) After trying a fall down case for 
about three days wherein plaintiff had 
called at least 15 witnesses, including medi- 
cal, I concluded that the case had an ex- 
posure verdict of about $25,000 to $35,000. 
Defendant had at least 10 witnesses to 
show no negligence on the part of the de- 
fendant’s department store, but no testi- 
mony as to damages. 

At 11:00 a.m. the presiding judge order- 
ed a recess and then called the trial law- 
ycrs to side bar. This is substantially what 
happened: 


“Can you boys settle this? Come on now, 
Ralph, what do you say?” 
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I said, “No liability, your honor. Con- 
tributory negligence as a matter of law. 
Anyway, Joe has at no time given me 
a figure.” 

Joe says, “Ralph hasn’t offered me any- 
thing.” 

I say, “Judge, what do you think?” 
Judge says, “About $4,000 would be a 
fair figure. Don’t you think so?” 


Both Joe and I say, “We'll recommend 
that figure to our clients.” 

One half hour later a juror was withdrawn 
pending final settlement. 

In that case plaintiff's out of pocket 
was about $3,000. 

I was convinced that plaintiff was guilty 
of contributory negligence by my yard- 
stick and, as I think back now, I wonder 
how any jury could have determined the 
percentage of negligence of the defendant 
because one of our defenses was that the 
excessive rain brought about the condi- 
tion of the floor. The plaintiff was a kind- 
ly looking, Pennsylvania Dutch woman, 
mother of several children, and who was 
a truthful witness in fact and in appear- 
ance. 

(B) In this case all of the testimony had 
been completed and a motion for binding 
instructions had been made contending 
that as a matter of law that plaintiff was 
guilty of contributory negligence. 

The motion was refused but the trial 
judge said that if he were on the jury he 
would find plaintiff guilty of negligence. 
However, he thought that the case was 
one for settlement, and couldn’t we settle 
it, for he would like to see the plaintiff get 
something as the defendant had ample in- 
surance and should pay. Plaintiff's coun- 
sel would not come down and I would not 
raise my figure. Result—I guessed wrong— 
verdict for plaintiff. The jury and the 
judge applied the “compromise” negli- 
gence rule. My hunch was that the jury 
applied the Cadillac rule (see above) and, 
secondly, there was no gross negligence on 
the part of the plaintiff. 


Legal Apothecary’s Scale Obsolete 


Honorable Allan K. Grim kindly gave 
me a copy of that portion of his charge 
that he uses in comparative negligence 
cases (F. E. L. A.) in the United States dis- 
trict court. It is: 


“If you find that the defendant rail- 
road company was guilty of negligence 
which was the proximate cause of the 
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injuries and that the cg = gs a 
was also guilty of negligence which con- 
tributed to cause of injuries, then, in 
the words of the statute under which 
this has been brought, “The fact that 
the employee may have been guilty of 
contributory negligence shall not bar a 
recovery, but the damages shall be di- 
minished by the jury in proportion to 
the amount of negligence attributable 
to such employee.’ 

“This means that contributory negli- 
gence is not an absolute defense or bar 
to the plaintiff's recovery. If you find 
that both defendant and plaintiff were 
guilty of negligence and that the negli- 
gence of both contributed to cause the 
injuries complained of, you will first fix 
the value of the full amount of damages, 
if any, in accordance with the instruc- 
tions I am about to give you. You will 
then reduce this amount in the propor- 
tion or ratio which you find plaintiff's 
own negligence bears to the total negli- 
gence in the case. For example, if you 
find that plaintiff's own negligence 
amounted to one-half of the total negli- 
gence, you will reduce the damages you 
have found by one-half. If you find that 
plaintiff's negligence amounted to 10% 
of the total negligence, you will subtract 
10% from the damages you have found 
and the 90% remainder will be the 
amount of your verdict. And so forth. 

“Of course, if you find that plaintiff's 
own negligence was the sole cause of the 
injuries, you will then return a verdict 
for the defendant railroad company.” 


For lawyers, those instructions are very 
simple, easy to read and to understand, but 
in the application of the rule I find much 
trouble. 

First, I think of a jury of eight women 
and four men—aged thirty-five to eighty 
—farmer, laborer, knitter, housewife, maid, 
teacher, stenographer—and that’s all I 
know for we have not interrogated each 
juror. They are not professional jurors. 
In fact, except for one, this is his or her 
first case. Now tell me how they can sa 
65% and 35% or 75% and 25%. What do 
you think? Will it not be so much easier 
and more likely for the jury to say 100%? 
What is the answer? I am sure that I don’t 
know but I know what I am guessing. 

Some months ago I met a friend at our 
Legion post whom I knew had been on a 
jury in a case in which there were numer- 
ous questions of fact and law, and also 
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two defendants. This is what I learned 
for two beers: 


“Did you enjoy your experience as a 
juror?” 

“Yes, I sure did.” 

“I read that the verdict was against 
one defendant only.” 

“Yes, one old lady that sat in the front 
row said “X” defendant only, or else. 
So we soon agreed with her.” 

“How did you arrive at that figure?” 

“Well, the highest was about $50,000 
and the lowest was around $10,000—so 
finally after some hours we agreed on 
$26,250.” (figures are fictitious but pro- 
portionate.) 

“What about the judge’s charge on 
contributory negligence, etc.—did you 
consider those items first?” 

“No, we didn’t bother about those 
complicated things, we just figured the 
total amount.” 


I have been in the business of evaluat- 
ing cases for over twenty-eight years, both 
before and during trial. I believe that I 
have been in and tried as many negligence 
cases for the plaintiff and defendant as 
any living lawyer at our county bar but, 
even so, I do not feel myself qualified to 
define and determine the difference be- 
tween 30% negligence, 45%, or whatever 
the figure may be. 

And frankly, I don’t think anyone can 
do so. It is only when the jury speaks its 
final verdict that the value is known and 
no mathematician, certified public accoun- 
tant, judge or lawyer will honestly say that 
this can be done with any degree of accu- 
racy. 

The proponents for the doctrine know 
this too, and, therefore, have nothing to 
lose. 


Legislative Journal Shows (P 6201) 


Under date of February 27, 1956, mem- 
bers of the House addressed that body in 
favor and against House Bill No. 667 
(comparative negligence). One who fav- 
ored the bill said (P 6205): 


“The real test, the real question to be 
be asked in determining should the 
plaintiff prevail, or should the defen- 
dant, is, what would grandma do?” 


The bill was defeated by a vote of 94 to 
69. 
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Conclusion 


So now, gentlemen, I close with several 
observations and questions: 

(a) If the present law is changed it will 
lead to the adoption of the principle of 
liability without fault, for there are those 
who advocate the payment of damages to 
the injured even when he, himself, was 
at fault for the accident that gave rise to 
his claim. This, I say, is contrary to the 
individual responsibility that has charac- 
terized the growth of our country. Respon- 
sibility for fault is inherent in the develop- 
ment of a free enterprise system and the 
very cornerstone of democracy. It is the 
keystone of our human relationships. 

(b) The result must be higher and more 
verdicts and the cost of insurance will be 
prohibitive. Or are you one of those who 
wants insurance companies to make bigger 
hand-outs, hoping that the premium rate 
will remain the same? 

(c) Lester P. Dodd, Esquire, of Detroit, 
Michigan, said in a speech to the Interna- 
tional Association of Insurance Counsel 
last year: 


“The inevitable result of more and 
more ‘adequate’ awards which are in- 
separably related to more and more 
‘adequate’ fees must eventually be to 
compel the creation of other tribunals 
and the adoption of other methods of 
resolving such matters, in which I be- 
lieve that I can safely predict that our 
profession will have a less prominent 
part.” 


And these questions: 


(a) Will the careful or careless citizen 
be benefitted by the doctrine of compara- 
tive negligence? 

(b) What happens when there are two 
or three defendants and percentages must 
be applied to all of them? 

(c) Will it increase or decrease the 
pending cases in our trial courts? 


Gentlemen, may I say finally to you that 
before I received this assignment I greatly 
favored the adoption of the doctrine of 
comparative negligence in Pennsylvania 
but now I not only argue against its adop- 
tion but I sincerely and honestly contend 
that I do not want the doctrine of com- 
parative negligence in Pennsylvania. It is 
a dangerous step that will promote the di- 
sease called “Claimitis”’. 
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Doctor, Take The Stand* 


LMOST unnoticed, two great profes- 

sions—medicine and law—are teaming 
up in a new public service effort that 
promises to save the taxpayers millions of 
dollars a year. 

Director C. Joseph Stetler of the Ameri- 
can Medical Association’s Law Department 
was concentrating not on taxes but on a 
legal point nearly two years ago during his 
summer vacation. His point was that, with 
medical testimony figuring as key evidence 
in about three out of every four court ac- 
tions, the doctor and the lawyer should get 
to know one another’s work a little better. 
His point was that many doctors were not 
doing their best on the witness stand, often 
because just as many lawyers were not do- 
ing their best in bringing out enough clear 
medical evidence. Stetler’s point was that 
this lack of rapport was impeding the ad- 
ministration of justice. 

Invariably in situations of this sort, the 
suffering is felt most deeply not by the 
physician or attorney but by the general 
public—ranging from the plaintiff or de- 
fendant whose case is not presented fairly 
to the unrelated man on the street who 
must foot most of the bill for the trial. 

So Stetler carried on a policy begun back 
in 1914 when the A. M. A. House of Dele- 
gates voted acceptance of a three-year sur- 
vey report pointing up the important role 
of the physician as a medical witness. 
(That policy also set the stage for closer 
doctor-lawyer cooperation outside the 
courtroom, such as the creation of a joint 
committee on narcotics addiction and joint 
conferences on chemical tests for motorist 
intoxication.) 

Stetler wrote a skit illustrating the bon- 
ers pulled by both physicians and attor- 
neys in a hypothetical court case. Here, 
the doctor is useless to a railroad man try- 
ing to collect damages for a permanent 
back injury. The physician shows himself 
as a bungling amateur. He is unprepared 
with records, slipshod in memory, and so 
verbose in terms not understood by the 
jury that he sounds like an ancient medical 
textbook. This spectacle, coupled with a 

*Reprinted, with permission, from the Journal 


of the American Medical Association, issue of De- 
cember 15, 1956. 


skillful defense presentation, is all the 
“reasonable doubt” that the suspicious 
jury needs to decide against awarding dam- 
ages for the injured man. 


Proper Presentation 


In the second half of this before-and- 
after story, both the physician and the in- 
jured man’s lawyer are so well-prepared 
(with the doctor using a shadow box to 
illuminate x-rays and the attorney express- 
ing his familiarity with medical examina- 
tion methods) that the jury easily under- 
stands what is being presented. 

That skit had its premiere before an 
audience of 300 at a medicolegal sympos- 
ium in Chicago Oct. 9, 1955. Aside from 
making medical matters clearer to attor- 
neys, and vice versa, the session accomplish- 
ed something equally important. It had 
doctors and lawyers regarding each other 
with new respect. The symposium idea be- 
gan spreading across the country, often 
bringing together both professions for the 
first time in their community’s history. 
Such was the case in Peoria, Ill., recently, 
where 300 physicians and attorneys assem- 
bled in a somewhat cagey atmosphere. 
Then they viewed the play, viewed each 
other’s viewpoints of the performance, and 
very much liked what they saw. It was a 
heartening occasion. 

The one-hour play has been enacted 
successfully for the two professions at meet- 
ings in a dozen cities—including New York, 
Omaha, Denver, Fort Wayne, Ind., Atlan- 
ta, Ga., and Des Moines, Iowa. There were 
three presentations before state medical 
association houses of delegates and one for 
a comparable bar association body. At 
least three more performances are sche- 
duled in coming weeks. Several local 
groups, impressed with the response at re- 
gional meetings, have written similar 
scripts of their own. 

By late fall, Stetler decided that the de- 
mand called for reaching a relatively mass 
market in medicine and law. So the A. M. 
A. and the American Bar Association, in 
cooperation with a Cincinnati pharmaceu- 
tical house, the Wm. S. Merrell Company, 
produced a 35-minute film version of the 
play in the New York City studios of Dy- 




















April, 1957 


namic Films, Inc. Shooting on the script 
took one week, and “The Medical Wit- 
ness” was premiered last Nov. 27 at the 
A. M. A. Clinical Session in Seattle for 
hundreds of physicians and attorneys. 
There was such interest in the film that 
two showings were needed to accommodate 
standing-room audiences. 

This week the motion picture is being 
made available without charge, through 
the A. M. A. film library, to law and medi- 
cal societies and schools across the nation. 
It is the first in a series of six movies on 
medicine and the law. 

Really, it is for the interest of all. For 
example, in New York City each day of a 
trial costs the taxpayers at least $750. The 
average trial lasts about three days, for a 
total of $2,250. So it is readily apparent 
that expert medical testimony in its fairest 
sense—when applied to the heavily congest- 
ed court calls of New York, Chicago, De- 
troit, Philadelphia, Los Angeles, and many 
other cities—not only would reduce the 
number of trial days but also would result 
in the settlement of cases prior to the trial 
stage. 


Large Dollar Sign 


What attorney would risk the possibility 
of losing a questionably proved case when 
he is reasonably certain of an effective 
medicolegal counterattack? Expand that 
picture to cover the multitude of cases on 
file throughout the land and the view is 
bound to focus on a large dollar sign: mil- 
lions of dollars saved annually. 

Certainly, the gains to justice through 
closer liaison between doctors and lawyers 
are more than monetary. Another benefit 
lies in greater public respect for both pro- 
fessions, resulting in increased confidence 
generally in the administration of justice 
and in medical practice. This, in turn, 
would tend to encourage expert testimony 
from many physicians who in the past have 
recoiled in disgust at two sights: the ig- 
norant and corrupt medical man who hires 
himself out as a partisan for one side or 


INSURANCE COUNSEL JOURNAL 


Page 125 


the other, and the lawyer who fosters it 
by calling for a wrongful slant on medical 
testimony. 

As A. M. A. President Dwight H. Mur- 
ray put it last August at an American Bar 
Association meeting in Dallas: “I am con- 
vinced that the major portion of the diffi- 
culty with medical expert testimony stems 
from the minority of cases wherein the sys- 
tem is not so much at fault as are the men 
—of your profession and mine—who per- 
vert the system to their selfish ends.” 

Both the A. M. A. and the A. B. A. be- 
lieve that medicolegal skulduggery in the 
courts is the exception rather than the 
rule. More common is the case in which a 
perfectly, honest and sincere doctor and 
lawyer unintentionally bring abeut a mis- 
carriage of justice through improper or 
confused presentation of the facts. When 
evidence is presented thoroughly and accu- 
rately so that a just decision can be made, 
the doctor-witness and the lawyers for both 
sides find themselves speaking the same 
language. 

Who can say what unforeseen additional 
benefits may accrue from this growing ten- 
dency of physicians and lawyers to join 
in the quest for justice—not through being 
forced together by legislation, but by the 
more solidifying experience of voluntary 
cooperation? The doctor, more than any 
other professional man, is called as a key 
witness in court actions. Perhaps his great- 
er accord with men of law will set a clear 
pattern for experts in other arts and 
sciences who often are handicapped with- 
in their own specialties when they are 
called upon for evidence. 


Meanwhile, uppermost new in this new 
and sweeping doctor-lawyer rapport is the 
promise of less abuse and deficiency in the 
field of expert medical testimony. It can 
mean less delay from the fantastic pileup 
of pending damage suits, increased know- 
ledge of their own and one another's range 
of endeavor, and the prospect of future ac- 
cord in all matters of mutual interest for 
the welfare of their fellow man. 
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Airport Growing Pains 


PAYNE Karr* 
Seattle, Washington 


HE conflict between the use and ex- 

pansion of the Seattle-Tacoma Airport 
on the one hand and the development of 
residential areas within its vicinity on the 
other is typical of the problem confront- 
ing many major airports throughout the 
United States. As owner and operator of 
the airport, the Port of Seattle, a munici- 
pal corporation, has been forced to take a 
defensive stand against those opposed to 
its future expansion and development. 
This is directly attributable to population 
growth in the Seattle area during recent 
years. Numerous lawsuits have been com- 
menced by owners of property adjacent to 
the airport. They allege substantial dam- 
ages from “unconstitutional taking” by 
the Port of Seattle and from nuisance and 
trespass by the various airlines using the 
airport. These lawsuits are now pending 
in the courts of the state of Washington. 


The Seattle-Tacoma Airport was estab- 
lished in 1945 when it was first designated 
as a landing area by the United States De- 
partment of Commerce, Civil Aeronautics 
Administration. The airport was formally 
opened in 1949 and a number of commer- 
cial airlines have continuously operated 
regularly scheduled flights in and out of 
it on a daily basis since that time. The 
airport is located approximately fifteen 
miles south of downtown Seattle, adjacent 
to U. S. Highway 99, a major arterial be- 
tween the cities of Seattle and Tacoma. 
When the airport was first constructed, a 
small number of residence dwellings were 
located in the area adjacent to the airport. 
Since that time substantial real estate de- 
velopment has resulted both to the north 
and to the south of the airport. This has 
been caused by the rapidly expanding pop- 
ulation of the Seattle area and the need 
for residences in that vicinity. The Boeing 
Airplane Company, one of the largest in- 
dustries in the northwest, is located in the 
south portion of Seattle, a short distance 
from the Seattle-Tacoma Airport. Em- 
ployees of that company and of the various 
airlines using the airport have found it 


*Of the firm of Karr, Tuttle & Campbell; paper 
prepared for the Aviation Insurance Committee. 


convenient to either purchase or construct 
homes in the general vicinity of the air- 
rt. 

As this residential growth has developed, 
the need for larger and more efficient air- 
craft has concurrently developed, both 
within the air transportation industry and 
on a military level. Airplane development 
and an increase in general use of heavy 
aircraft have been matched by residential 
development in this particular area, re- 
sulting in the present problem. 

Owners of property in the vicinity of 
the airport contend that their properties 
have been depreciated in value because of 
the operation of large aircraft at low alti- 
tudes in landing and taking off. They as- 
sert that these filghts create a severe noise 
problem, which makes it practically impos- 
sible for them to live in their homes. They 
state that the frequent low flights of air- 
planes cause their houses to vibrate, re- 
sulting in rattling dishes, interference with 
television and radio reception, interfer- 
ence with normal conversation, and ex- 
treme nervousness and fright to residents. 
They also contend that it is impossible to 
raise and maintain poultry, animals or 
pets of any kind. They allege that this 
situation constitutes a nuisance under the 
law and that it is caused by the Port of 
Seattle through its operation of the air- 
port and the airlines in their use of the 
airport. They attribute the depreciation 
in their property values both to the con- 
tinued operation of the airport by the 
Port of Seattle and to the frequent flights 
by the airlines involved. 

Recognizing the need for an expanded 
runway program, the Port of Seattle has 
taken steps to condemn a_ substantial 
amount of property located both to the 
north and to the south of the airport. De- 
spite the fact that many properties have 
been either condemned or purchased by 
the Port of Seattle, other residents still 
continue to claim depreciation in the value 
of their property and damages from tres- 
pass and nuisance. Acquisition of certain 
property by the Port of Seattle appears to 
be the answer to only a small portion of 
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the problem. The remainder will appar- 
ently have to be determined by the courts. 

One hundred and thirty-five property 
owners now have cases in litigation. Of 
these, sixty-one are grouped together in 
one lawsuit, whereas forty are grouped to- 
gether in another. Thirty-four individual 
lawsuits are pending. Although most of 
these cases were commenced in 1954, the 
issues in each were not definitely settled 
until September of 1956. Because of the 
substantial number of plaintiffs and the 
various legal issues involved, it has been 
necessary that numerous motions and de- 
murrers be presented to the courts in order 
to formulate those issues which are to be 
eventually determined. 

The first trial on the merits of these 
cases is now set for April 15, 1957. This 
case will involve the causes of action of 
the sixty-one property owners whose claims 
are combined in one action. It is antici- 
pated that it will take from one to two 
months to try this case before a jury. The 
remaining claims should go to trial some- 
time next fall. 

Following the theory basically pro- 
pounded in the case of Causby v. United 
States, 328 U.S. 256, 90 L. Ed. 1206, 66 S. 
Ct. 1062, the plaintiffs in each of these 
matters contend that the depreciation in 
their property values constitutes a “taking” 
by the Port of Seattle, contrary to the pro- 
visions of the Constitutions of the United 
States and the state of Washington. They 
contend that the Port of Seattle, being a 
municipal corporation and having the 
power of eminent domain, has refused to 
either condemn or purchase their respec- 
tive properties, although such action has 
become mandatory because of the increas- 
ed use of the airport. They claim not only 
substantial depreciation in the market 
value of their properties, but also claim 
that the fair rental value of their proper- 
ties has been depreciated 80%. 


In their causes of action against the de- 
fendant airlines, the plaintiffs contend 
that flights of aircraft owned by these air- 
lines have constantly occurred at altitudes 
of less than 500 feet, and in some cases 
less than 100 feet, over and above their 
properties. They contend that each of 
these flights has constituted a trespass into 
the airspace over their properties to which 
they have title by virtue of their owner- 
ship of the land below. They contend that 
these frequent trespasses have made their 
properties uninhabitable and unsuited for 
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residential dwellings. In some cases, 
claims have been made for personal injur- 
ies On account of extreme nervousness and 
fright. It is contended also that the air- 
lines have not only trespassed but have 
aided and abetted the Port of Seattle in 
the creation and maintenance of a nui- 
sance. Separate causes of action are stat- 
ed against the airlines for both trespass 
and nuisance. 

In answering the complaints, the Port 
of Seattle and defendant airlines have ad- 
mitted frequent flights in and out of the 
airport by the airlines and the activities 
pertaining to expansion of existing run- 
ways by the Port of Seattle; however, all 
allegations pertaining to liability for tres- 
pass, nuisance and unconstitutional “tak- 
ing,” as well as damages, have been de- 
nied. By way of affirmative defenses, de- 
fendants have alleged (1) that the plain- 
tiffs have not brought their actions within 
the time prescribed by law (three years in 
the state of Washington), (2) establish- 
ment of an air easement over plaintiffs’ 
properties by the frequent and constant 
flight of aircraft since 1949, and (3) the 
existence of an easement through “naviga- 
ble airspace” granted by the federal gov- 
ernment. 


The easement defense theories are of par- 
ticular interest. Defendants allege that 
civil and military aircraft have flown in 
and out of the airport and over, above and 
near the property of the plaintiffs and 
their predecessors in interest continuously, 
openly, notoriously and under a claim of 
right without interruption since 1945. 
This supports the conclusion that an ease- 
ment by prescription, for the benefit of 
the public for flight of aircraft in and 
through the airspace involved, may have 
been established prior to the commence- 
ment of plaintiffs’ actions. This defense 
recently survived a strenously argued de- 
murrer by plaintiffs’ attorneys. 

On the question of whether or not an 
easement has been granted by the federal 
government, defendants have alleged that 
all flights of aircraft involved in these 
matters were made by aircraft pursuing a 
normal and necessary flight path in climb 
after take-off or in i age pes. to land 
at the airport, and that all such flights 
were the necessary and unavoidable result 
of the operation of the aircraft in inter- 
state transportation of persons, property 
and United States mail. Defendants also 
allege that these flights were at all times 
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within the “navigable airspace” as defined 
by federal statutes and above the mini- 
mum safe altitudes of flight prescribed by 
the Civil Aeronautics Board regulations. 
It is interesting to note that no definite 
minimum safe altitudes of flight have 
been prescribed by the Civil Aeronautics 
Board for take-off or landing areas. Such 
altitudes depend upon the nature of the 
terrain and the airport involved. As offi- 
cially interpreted by the Civil Aeronautics 
Board, such minimum safe altitudes are 
those which are deemed to be reasonable 
in each specific instance. The defendants 
contend that all flights involved in these 
matters were over and above the minimum 
altitudes determined for safe flight by 
representatives of the Civil Aeronautics 
Board for the Seattle-Tacoma Airport and, 
being in the normal course of inter-state 
commerce and transportation, were privi- 
leged. 


An interesting development occurred 
when the Port of Seattle, during the pen- 
dency of these matters, purchased proper- 
ties of six plaintiffs through negotiations 
between the respective attorneys of record. 
The airlines did not participate in these 
purchases. The purchase price of each 
plaintiff's property was agreed upon on 
the basis of its fair market value without 
consideration of any depreciation caused 
by operation of the airport or flight of 
aircraft over the property. Shortly after 
these purchases were consummated, all de- 
fendants presented motions for summary 
judgment against the seller-plaintiffs, con- 
tending that the sale transactions neces- 
sarily eliminated all claims and causes of 
action against all defendants. After extend- 
ed argument, the trial court ruled in favor 
of the defendants and granted summary 
judgment, dismissing the cause of action of 
each of those plaintiffs. Contending that 
the purchase negotiations were for only 
the value of the property involved and did 
not include other claims for “temporary” 
damages resulting from trespass and nui- 
sance, these plaintiffs presented an appeal 
to the Supreme Court of Washington. The 
supreme court in affirming the lower 
court’s decision, held that payments re- 
ceived by these plaintiffs represented full 
compensation for damage to their proper- 
ties. Anderson v. Port of Seattle, et al., 149 
Wash. Dec. 509. The decision pointed out 
that inasmuch as the injuries complained 
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of were permanent in nature, plaintiffs 
would possibly be granted an erroneous 
“double recovery” if they were allowed to 
pursue their claims for “temporary” dam- 
ages resulting from the same injuries. The 
supreme court also denied a request by 
plaintiffs for allowance of interest on the 
purchase price of their properties from 
the date of the alleged initial “taking.” 
Their election to settle the amount of 
damages by contract, which contained no 
provision for interest, concluded any such 
claims. 

Representatives of the Port of Seattle 
and the airlines involved are concerned 
over how far this problem may extend in 
the future. Persons owning properties lo- 
cated at substantial distances from both 
the north and south ends of the airport 
are presenting new claims from time to 
time. Additional lawsuits are threatened 
and may be commenced shortly. In the 
event that substantial verdicts are award- 
ed to any of the plaintiffs involved, it is 
probable that appeal would be taken to 
the United States Supreme Court. 


Various airlines using the Seattle-Ta- 
coma Airport are interested in the pur- 
chase of large jet-type transport aircraft 
which, if placed into use, would require 
additional runway space within the next 
few years. In the meantime, because of 
an increase in density of population in the 
Seattle area and its environs, the conflict 
between residential development and air- 
craft operation becomes greater and more 
severe. 

The Seattle-Tacoma Airport problem is 
not one of first impression. Similar litiga- 
tion is now pending in other areas, such 
as New York and Pittsburgh, where popu- 
lation growth has caused constant conflict 
with the use and operation of large muni- 
cipal airports. Complete details of the 
solution to this perplexing problem are 
not readily apparent at the present time. 
The establishment of certain entirely new 
concepts of air law is rapidly becoming a 
probability. Decisions to be rendered by 
appellate courts during the next few years 
should serve to partially control and re- 
lieve the problem. Relatively little law is 
now available pertaining to the question 
of ownership and use of airspace. The es- 
tablishment of such law is rapidly becom- 
ing an absolute necessity with the advance 
of commercial aviation. 
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INTERESTING READING: 


POLIO INSURER BENEFITED BY 
FREE TREATMENT 


U. S. v. St. Paul Mercury Indemnity Co., 
U.S.C.A. Neb., 238 F.2d 594. 

A veteran, stricken by poliomyelitis, re- 
ceived treatment at a veterans’ hospital 
without charge. The veteran had a pd 
myelitis expense policy which covered “ex- 
penses actually incurred.” The Veterans’ 
Administration took an assignment from 
the veteran of his rights under the policy, 
gave notice of the assignment to the in- 
surer, and billed the insurer for the cost 
of treating the veteran. 

The United States Court of Appeals for 
the Eighth Circuit, Johnsen, Circuit Judge, 
concluded that since the veteran by statute 
was entitled to free treatment and had in- 
curred no liability to the government aris- 
ing from his hospitalization, the govern- 
ment was not entitled to recover from the 
insurer. 

SUCCESSIVE COLLISIONS BUT 
ONE ACCIDENT 


Truck Insurance Exchange v. Rohde, 
Wash., 303 P.2d 659. 

Three motorcycles were traveling down 
the highway about 75 feet apart in echelon 
formation when an approaching automo- 
bile suddenly crossed over the center line 
and collided with the lead motorcycle and 
then swung into the second and subse- 
quently the third motorcycle. The policy 
covering the automobile limited bodily in- 
jury liability to $50,000 for each “accident” 
or “occurrence.” In a declaratory judg- 
ment action to determine the limit of lia- 
bility, the Supreme Court of Washington, 
in an opinion by Ott, J., decided that there 
was only one “accident” or “occurrence” 
within the policy, not three. Hill, Rosel- 
lini and Finley, JJ., dissented. 

CAR OWNER NOT LIABLE FOR 
THIEF’S NEGLIGENCE 

Frank v. Ralston, U.S.D.C.W.D.Ky., 145 
F.Supp. 294. 

In violation of Kentucky statute and a 
city ordinance, defendants’ automobile was 


*Used with special permission of West Publish- 
ing Company, St. Paul, Minnesota. All republica- 
tion rights are reserved. 


parked in an unguarded public parking lot 
and left unattended and unlocked with 
the key in the ignition. The car was stolen 
and the thief negligently ran into plain- 
tiffs. The United States District Court for 
the Western District of Kentucky held that 
plaintiffs were not entitled to recover from 
defendants because they had no duty to 
anticipate the theft and subsequent injur- 
ies. Opinion by Brooks, J. 

OWNER OF STOLEN CAR NOT 
CIVILLY LIABLE 


Permenter v. Milner 
Miss., 91 So.2d 243. 

The Supreme Court of Mississippi, with 
three justices dissenting, has declared that 
a car owner, who violates a statute by leav- 
ing his car unattended with the key in the 
ignition, is not liable for damages caused 
while the car is being driven by a thief. 
The court said that the act of the thief 
in running through a red light at an in- 
tersection at a reckless rate of speed was 
an i gt agency and superseded the 
original act of negligence of the car owner. 
Opinion by Hall, J. Holmes, Lee and Ar- 
rington, JJ., dissented. 


Chevrolet Co., 


INSURANCE COVERAGE PRECLUDES 
THIRD-PARTY PROCEDURE 


Buchholz v. Michigan Motor Freight 
Lines, Inc., U.S.D.C.E.D.Mich., 19 F.R.D. 
407. 


In a wrongful death action against a 
truck owner, the owner sought to implead 
its driver as a third-party defendant on the 
theory that the driver was or might be 
liable to it for all or part of plaintiff's 
claim. The United States District Court for 
the Eastern District of Michigan, Picard, 
J., upon being advised that there was in- 
surance coverage on the truck, refused to 
permit this procedure. While the court 
gave several reasons for its decision, of spe- 
cial significance was the thought that Fed- 
eral Rule of Civil Procedure, rule 14, 28 
U.S.C.A., could be construed as permitting 
the impleaded driver to maintain a third- 
party action against the insurance com- 
pany thereby injecting the fact of insur- 
ance into the case. 
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EMPLOYEE RECOVERS FOR 
EMPLOYER’S FAILURE TO ADVISE 
OF TUBERCULAR CONDITION 


Union Carbide & Carbon Corp. v. Sta- 
pleton, C.A.6, 237 F.2d 229. 

Plaintiff's employer maintained a medi- 
cal department and required employees to 
report ese ge A for physical examina- 
tions, including X-rays. These examina- 
tions for many years showed that plaintiff 
suffered from a tubercular condition but 
this information was not given to plain- 
tiff. The United States Court of Appeals 
for the Sixth Circuit said that while an 
employer has no obligation to provide phy- 
sical examinations for employees, if the 
employer undertakes to do so, the em- 
ployee is entitled to expect to be told of 
any dangerous condition disclosed by the 
examination. The court concluded that 
the failure of the employer in the instant 
case to impart its knowledge of the tuber- 
cular condition to plaintiff was negligence 


SR-21, Notice 
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for which plaintiff could recover. Opinion 
by Stewart, Circuit Judge. 

CRIMINAL NEGLIGENCE CHARGED 
AGAINST MOTORIST SUFFERING 
EPILEPTIC ATTACK 


People v. Decina, N. Y., 138 N.E.2d 799, 
157 N.Y.S.2d 558. 

A motorist, with a past history of epilep- 
tic seizures, lost control of his automobile 
while suffering such an attack and ran in- 
to a group of school girls on the sidewalk 
with fatal results. The indictment charg- 
ing him with criminal negligence was held 
by the Court of Appeals of New York, in 
an opinion by Froessel, J., to sufficiently 
charge a crime. The court said that the 
driver’s awareness of the condition which 
he knew might produce such consequences, 
and his disregard of the consequences, ren- 
dered him liable for culpable negligence. 
Desmond, Fuld and Van Voorhis, JJ., dis- 
sented in part. 





or Contract? 


ARNO J. MILLER* 
Portage, Wisconsin 


HE adoption of safety and financial 

responsibility laws was regarded as a 
forward step in the protection of users of 
the highways from the negligence of irre- 
sponsible persons, is still so regarded, and 
unquestionably is a measure of great merit. 
The filing of an SR-21, part of the safety 
responsibility program, was generally pre- 
sumed to be solely for the purpose of de- 
termining whether an operator involved in 
an accident should be allowed to drive 
pending determination of liability. If one 
involved in an automobile accident could 
not respond financially for damage caused 
by his negligent conduct, it was logical to 
require that he cease operating a motor 
vehicle until his financial responsibility 
was established. The SR-21 was merely a 
means of protecting one’s driving privilege 
by showing insurance in the minimum 
amounts required by the state. At least 
that was what it was thought to mean. But 
the Supreme Court of Wisconsin has given 





*Member, Financial Responsibility Committee; 
of the firm of O’Keefe and Miller. 


to the SR-21 a status which is vastly dif- 
ferent than the original conception of this 
innocent looking document, and has plac- 
ed insurance companies and policyholders 
alike in a highly difficult position, by giv- 
ing to the SR-21 the dignity of a contract. 
This was brought about by two cases, 
Laughnan v. Griffiths, et al., 271 Wis. 247, 
73 N.W. 2d 587 (1955), and Prisuda v. 
General Casualty Company of America, 
272 Wis. 41, 74 N.W. 2d 777 (1956) .** 

In the Laughnan case, one Lea, operated 
a garage. The facilities of the garage were 
used at times by Smith, a friend of Lea. 
No compensation was paid Lea by Smith. 
Smith brought to the Lea garage, a car 
owned by a customer of Smith’s filling sta- 
tion, for a repaint and welding job. Lea 
did not even know who owned the car. On 
the way from Lea’s garage to the city 
where Smith lived, Smith was involved in 
an accident while driving the car in ques- 


**Wisconsin’s Safety Responsibility Laws are 
found in Section 85.09 (5) to 16 (c), Wisconsin 
Statutes. They are substantially the same as those 
in 41 of the 48 states. 
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tion. Lea had a garage liability policy, and 
the carrier of that insurance, Aetna Cas- 
ualty & Surety Company, filed an SR-21 
stating the policy covered both Lea and 
Smith. After suit was started, the insurer 
and Lea filed motions for summary judg- 
ment, claiming among other things that 
the SR-21 was filed by mistake. It appears 
clear that the policy did not cover Smith. 
The trial court denied the motions for 
summary judgment, and the supreme court 
upheld the ruling as to the insurer, but 
reversed the ruling as to Lea. The su- 
preme court did not pass upon the ques- 
tion whether the filing of an SR-21 con- 
stituted more than an admission against 
interest as to the insurer, stating that the 
issue was not included in the decision of 
the trial court, and as it was not necessary 
to the disposition of the case, no decision 
would be made on that point. The court 
said: 


“We confine our determination at this 
time to holding that an automobile liabili- 
ty insurance company can make itself lia- 
ble on a policy of insurance issued by it 
where, after investigating the facts, it, act- 
ing through a duly authorized agent or 
employee, voluntarily filed with the com- 
missioner an SR-21 form admitting cover- 
age as to the accident described in such 
SR-21, intending to be bound thereby, 
even though without the filing of the 
SR-21 there might not be liability. 
Whether Aetna did, or did not, do so in 
this instance presents an issue of fact 
as to which of the plaintiffs are entitled to 
have a trial.” 

The court held definitely, however, that 
the filing of an SR-21 did constitute an 
admission against interest on the part of 
the insurer, under Section 85.09 (11), Wis- 
consin Statutes. This section provides: 
“Neither the report required by subsec- 
tion (4), the action taken by the commis- 
sioner pursuant to this section, the find- 
ings, if any, of the commissioner upon 
which such action is based, nor the securi- 
ty filed as provided by this section shall be 
referred to, nor be any evidence of the 
negligence or due care of either party, at 
the trial of any action at law to recover 
damages. This subsection shall not be con- 
strued as excluding a notice of insurance 
filed under subsection (5) (d) from being 
admissible in evidence where it would oth- 
erwise be material under the rules of evi- 
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dence.” The court said, “We consider that 
the last sentence of the above quoted sub- 
section clearly recognizes that an SR-21 
form may be admissible as an admission 
against interest on the part of the company 
filing the same.” 

A dissenting opinion was filed in the 
Laughnan case by Justice Gehl, wherein, 
after pointing out that it was agreed that 
no liability on the part of the insurer 
could be traced to the contract between 
Aetna and Lea, and the circumstances left 
no conclusion other than that the filing of 
the SR-21 was by mistake, and plaintiffs 
had not changed their position because of 
the filing, said, “I am unable to agree that 
when we are unable to find that the par- 
ties have voluntarily and mutually agreed 
upon a contract, we create one for them.” 

After this decision of the court, it ap- 
peared that the law as established by the 
Laughnan case, was that an SR-21 filed by 
an insurer and not withdrawn within the 
statutory period, would constitute an ad- 
mission against interest, but whether the 
SR-21 created liability not existing under 
the insurance contract itself was a matter 
of fact to be determined by the court. This 
was changed by the Prisuda case, supra. 


In Prisuda v. General Casualty Company 
of America, the minor son of the defen- 
dant’s insured, was given permission to use 
the insured’s car to take some friends swim- 
ming, but was told that no one should 
drive the car except himself. On the way 
home from the party, the son asked one 
of his friends to drive, saying he was tired. 
While the friend was driving, an accident 
occurred. Upon investigating the accident, 
the local office of the insurer secured a 
reservation of rights agreement, and did 
not file an SR-21. However, someone in 
the home office of the company did file an 
SR-21. Upon learning of this action, a re- 
quest was made to correct the SR-21 by 
stating the insurance did not apply to the 
driver. This request was refused by the 
Wisconsin Motor Vehicle Department be- 
cause the 30 day statutory period for re- 
cision had expired. The court held that 
under the terms of the policy of insurance, 
no coverage was afforded the driver of the 
vehicle as his operation was without per- 
mission of the named assured, but that 
having filed an SR-21 as to the driver, a 
triable issue arose as to whether the insur- 
ance company acknowledged and assumed 
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liability for the driver of the car when it 
filed the SR-21 report. 

In the Prisuda case, Justice Gehl wrote 
a concurring opinion in which he stated 
that in the Laughnan case, supra, it was 
suggested, and now made quite clear, that 
it is possible for a jury, as well as for the 
court, to supply the missing contract, and 
that it remains only for the trial court, 
when the issue is submitted to a jury, to 
devise the means of ascertaining by the 
jury’s verdict, what the terms of that con- 
tract are. Justice Currie wrote a separate 
concurring opinion, in which he disagreed 
with Justice Gehl’s statement that a jury 
issue was presented as to what the contract 
of insurance is, saying that was always a 
matter of law for the court. He then stat- 
ed, “The jury issues with respect to the 
filing of the SR-21 will be limited to 
whether the same was filed voluntarily 
with intent to comply with Section 85.09 
(5) (d), Wisconsin Statutes, and whether 
the person filing the same in behalf of the 
insurance company had actual or ostensi- 
ble authority to file the SR-21.” It is the 
quoted language of Justice Currie that has 
caused the greatest concern to attorneys, 
as it in effect closes the door as to possible 
coverage defenses, even those that might 
not arise until the time of trial, once an 
SR-21 is filed, and makes a reservation of 
rights agreement obsolete. 

The situations that might arise which 
present questions governed at least in part, 
but not answered, by the decisions quoted, 
are many and, on the facts presented in the 
cases, questions of law still seem conspi- 
cuous by their exclusion from considera- 
tion. 

As to situations, it must be recognized 
that matters can arise that even the most 
diligent investigation and careful conside- 
ration cannot prevent. For instance, the 
failure of an assured to cooperate and tes- 
tify at the time of trial is a valid reason for 
denying coverage under the terms of the 
policy. But this policy defense, if it exists, 
could not be known within the period 
granted for the filing of an SR-21. Is the 
company bound by its filing of an SR-21 
even though at the time of trial the as- 
sured utterly fails to fulfill his obligation 
under the policy, and must an insurer re- 
fuse to file an SR-21 because such a con- 
tingency might arise and it does not want 
to waive its right to assert it? Again, fraud 
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is always difficult to uncover, and fraud in 
the procurement of a policy might well be 
discovered only after an SR-21 is filed. 
Policies excluding the named assured 
from the coverage afforded by the policy 
are not in general use now, but where 
such policies exist, an interesting situation 
might arise as it did in Pulvermacher v. 
Sharp, et al., Circuit Court for Richland 
County, Wisconsin. In that case the nam- 
ed assured was a passenger in his car which 
was driven by another with the assured’s 
permission. An accident occurred in which 
the named assured was injured. The pro- 
visions of the policy excluded the named 
assured from coverage. An action was 
commenced by the owner against the other 
driver and his insurer, who interpleaded 
the insurer of the car in which the plain- 
tiff was riding. The plaintiff's insurer had 
filed an SR-21, fully understanding what 
might occur, but taking such action be- 
cause the policy protected the driver 
against all claims except that of the named 
assured, and it was the insurer’s position 
that it had a duty under the policy to pro- 
tect the driver against loss of his license 
because of damage that might have resulted 
to the other vehicle involved and its pas- 
sengers. The insurer of the car in which 
the plaintiff was riding moved for sum- 
mary judgment setting out its policy de- 
fense, and the motion was granted. The 
court held that an exclusion clause was 
legal under Wisconsin law, and that the 
insurer did not waive the exclusion clause 
in the contract by filing an SR-21. The 
court said, “A waiver is an intentional 
act, an intentional relinquishment of a 
known right . . . There is nothing in the 
SR-21 which indicates that State Farm 
Mutual intended to forego its contractual 
right to rely on the exclusion clause con- 
tained in its policy in the event the named 
assured attempted to recover thereunder 
for his own personal injuries.” If the case 
is appealed, it will be interesting to sec 
what the Wisconsin Supreme Court says. 


The SR-21 merely states that a policy is 
in effect, giving the parties named the 
minimum coverage required by statute. 
Suppose the policy limits are greater than 
the minimum. If, under the provisions of 
the policy there is no coverage, and liabili- 
ty rests entirely on the filing of an SR-21, 
wouldn’t the insurer be bound only for the 
minimum amounts? If you are going to 
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make a new contract, wouldn’t you have 
to rely on the instrument creating it? The 
instrument would be the SR-21, not the 
policy itself. 


Considering all aspects of the situation, 
it is difficult to understand how Justice 
Currie arrived at the conclusion expressed 
in his concurring opinion in the Prisuda 
case, supra. In the Laughnan case, supra, 
it was merely stated that the filing of an 
SR-21 was an admission against interest by 
virtue of the wording of Section 85.09 
(11), Wisconsin Statutes. There is noth- 
ing in the statutory language which indi- 
cates an intent on the part of the legisla- 
ture to affect private contracts, and if the 
form is only an admission against interest 
as it was stated to be, why is the defendant 
insurer denied the right to explain? 


In Yaska v. Swendrzynski, 133 Wis. 475, 
113 N.W. 959, the defendant was sued in 
civil court for assault and battery. He had 
previously pleaded guilty in a criminal 
proceeding. The conviction in the crimi- 
nal case was held to be admissible in evi- 
dence as an admission against interest, but 
the court said, “It is always competent to 
explain admissions and the circumstances 
under which they are made in order to 
throw light upon the force which should 
be given them.” This, of course, is the 
generally recognized law relative to admis- 
sions, and like any other evidence tending 
to establish a contention, is merely part of 
a chain. In the case of an SR-21, however, 
it would not even seem to be the best evi- 
dence, as that would be the policy itself. 
The Wisconsin court seems to have made 
the filing of an SR-21 conclusive, without 
any more explanation than to say it is an 
admission against interest; the point of no 
return for insurers. 


In Hoosier Casualty Co. v. Fox, (la.), 
102 F. Supp. 214, a different result was 
reached in dealing with the question of 
whether an SR-21 precluded the insurer 
from denying coverage. The court pointed 
out that the parties asserting a claim had 
suffered no pecuniary loss in reliance on 
the filing of an SR-21 for it was filed afte 
the accident, and any disadvantage to the 
state of Iowa could not move to the bene- 
fit of the injured persons, as there was no 
“third party estoppel.” The court further 
held that there was no waiver as no inten- 
tional relinquishment of a right, as facts 
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relied upon were not known by insurer at 
the time of filing the SR-21. 

It is surprising that the Wisconsin de- 
cisions omit reference to legal principles 
such as were discussed in Hoosier Casualty 
Co. v. Fox, supra. A contract being involv- 
ed, it would seem that a discussion of the 
law of contracts would be in order. For 
example, where is the consideration to sup- 
port the contract created by the SR-21? 
Can it be said that there was a meeting of 
the minds of the contracting parties? What 
about the constitutional guarantees of pri- 
vate contracts? These and many other 
questions remain unanswered in the minds 
of Wisconsin lawyers as the decisions are 
read and re-read to determine the rights of 
insurance companies once they have com- 
mitted themselves by the filing of what 
was thought to be only a form filed to pre- 
serve the driving privilege of a_policy- 
holder involved in an automobile accident. 
The third party beneficiary aspect of the 
situation has changed the thought, and 
quite possibly the actions, of many com- 
panies. 

There is nothing in the statute that gives 
a third party claimant a vested right in 
the filing of an SR-21, or indicates an in- 
tention to change the policy contract it- 
self. As pointed out in Hoosier Casualty 
Co. v. Fox, supra, in the absence of express 
contractual provisions or explicit statutory 
provision, the courts are reluctant to hold 
that third parties have higher rights under 
a policy of insurance than the insured. 
The Wisconsin decisions are not based up- 
on holdings in any other state on the point 
involved. While there does not appear to 
be a great amount of law on the precise 
question, the law that exists as evidenced 
by court decisions, seems contrary to the 
Wisconsin holding. The Fox case, supra, 
for example. Then in Georgia Casualty 
Company v. Boyd, 34 F. 2d 116, it was 
argued that because a California statute 
took away the insured’s insolvency or 
bankruptcy as a defense to a liability in- 
surer, the injured person could recover on 
a policy voidable as between the parties 
thereto. The court said at page 118, “Ap- 
pellee’s position would be tenable in the 
case of a valid contract of insurance, but 
it is quite incredible that the legislature, 
even were its power to be granted, intend- 
ed to vest in a third party, who parted with 
no consideration, a right superior to that 








Page 134 


of the assured himself, or to give validity 
in favor of such third person to an instru- 
ment void as between the parties hereto.” 
And in Hill v. Standard Mutual Casualty 
Company, 110 F. 2d 1001, where a guest 
sought to assert rights against the insurer 
of the host, the court, at page 1004, said, 
“Defenses available against an insured are 
available against a third party, and the 
latter can have no greater rights than the 
former’s policy confers on him.” 

If the Wisconsin court had made a dis- 
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tinction between the filing of an SR-21 
where facts were known and where they 
were not known at the time of filing, the 
decisions could be more readily under- 
stood even if not agreed with. But when 
a claimant in effect is given a right super- 
ior to an assured in enforcing a policy of 
liability insurance when an SR-21 is filed, 
regardless of circumstances, the Wisconsin 
insurance bar is naturally disturbed, and 
remedial legislation would seem in order 
to correct the present situation. 


The New “Uninsured Motorist” Endorsement To Family 
Automobile Policies—The 1960 Look 


OrRIN MILLER* 
Dallas, Texas 


HE National Bureau of Casualty Un- 

derwriters has announced that there is 
now available to owners of private passen- 
ger cars a policy endorsement affording 
coverage for bodily injury caused by “un- 
insured motorists”. The endorsement is 
entitled “Family Protection Against Unin- 
sured Motorists” and has been submitted 
to the various state insurance commissions 
for approval. An insured is afforded cov- 
erage while a pedestrian as well as when 
an occupant of a vehicle. 

The insurance is being offered at low 
cost and is available to owners of private 
passenger cars who are eligible for insur- 
ance under the “family automobile pol- 
icy”, which is a contract designed exclu- 
sively for insuring private passenger cars 
owned by individuals. It is issued only as 
an endorsement to the public liability pol- 
icy and will be issued with limits of lia- 
bility corresponding to those specified in 
the financial responsibility laws of the in- 
dividual states. Higher limits will not be 
available. 

Covered by the definition of “insured”, 
in addition to those specifically named in 
the policy, are (1) the spouse of any nam- 
ed insured and relatives of either. This 
definition would seem to cover as many 
relatives of the husband and wife (regard- 
less of the degree of kinship) as may hap- 
pen to reside in the same household; and 





*Of the firm of Robertson, Jackson, Payne, Lan- 
caster & Walker; member of the Automobile In- 
surance Committee. 


(2) any other person while occupying an 
insured automobile. 

If the automobile covered by the en- 
dorsement is being used with permission 
of the insured, the user of the insured au- 
tomobile is considered an insured under 
the policy. Likewise, if the insured is using 
a third party’s automobile the insured will 
be afforded protection under the “unin- 
sured endorsement” attached to the policy 
on his own automobile. These additional 
coverages are similar to the additional cov- 
erages afforded in the automobile liability 
policy. 

A person owning more than one auto- 
mobile, in order to secure full protection, 
must have the endorsement attached to the 
liability policy on each of his automobiles, 
for if he is injured while driving one of his 
other automobiles on which there is no 
coverage he cannot recover his damages 
under the endorsement attached to the lia- 
bility policy covering one of his other auto- 
mobiles. Likewise, if he is using an auto- 
mobile of any other resident of his house- 
hold he is not covered under the endorse- 
ment attached to the liability policy on 
any of his own automobiles. This is true 
because the other automobile owned by 
the named insured or by any member of 
the same household is specifically exclud- 
ed from the definition of an “uninsured 
automobile.” 


An “uninsured automobile’ is defined 


(1) as an “automobile with respect to the 
ownership, maintenance or use of which 
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there is no bodily injury liability bond or 
insurance policy applicable at the time of 
the accident with respect to any person or 
organization legally responsible for the use 
of such automobile”, or (2) “a hit and run 
automobile as defined.” 


Expressly excluded from the above defi- 
nition of “uninsured automobile” is (1) 
“any other automobile owned by the nam- 
ed insured or by a resident of the same 
household”; (2) “any automobile owned 
or operated by a self-insurer under any fi- 
nancial responsibility law, motor carrier 
law or similar law’; (3) “any automobile 
owned by the United States, Canada, a 
State or by any political subdivision or 
agency of any such government”; (4) “Any 
land motor vehicle or trailer if operated 
on rails or crawler-treads”; (5) “any motor 
vehicle or trailer while located on premises 
for use as a residence”; or (6) “any farm 
type tractors or equipment designed for 
use principally off the highways, except 
while the same are actually being used on 
public roads.” 


In view of the insurmountable burden 
on the part of the insured in proving that 
a “hit and run” driver is an uninsured, the 
endorsement specifically provides that such 
“hit and run” driver is an uninsured, and 
relieves the insured of any proof in this 
connection, if (1) there cannot be ascer- 
tained the identity of either the operator 
or the owner of the “hit and run” automo- 
bile; (2) if the insured or someone on his 
behalf shall have reported the accident 
within 24 hours to a police, peace or judi- 
cial officer or to the commissioner of 
motor vehicles and shall have filed with 
the company within 30 days thereafter a 
statement under oath that the insured or 
his legal representative has a cause of ac- 
tion arising out of such accident against a 
person or persons whose identity is unas- 
certainable and setting forth facts in sup- 
port thereof; and (3) at the company’s re- 

uest, the insured or his legal representa- 
tive makes available for inspection the 
automobile which the insured was occupy- 
ing at the time of the accident. 

The courts will no doubt modify the 
above policy provisions with reference to 
giving notice, if the insured because of his 
injuries, or for some other valid reason, is 
unable to comply with these policy provi- 
sions. 

Another interesting limitation on cov- 
erage relating to the “hit and run” driver 
provision under the endorsement is the re- 
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quirement that the “hit and run” auto- 
mobile make physical contact with the in- 
sured or with the automobile which the 
insured is occupying before there can be 
a recovery under the “hit and run” pro- 
vision of the endorsement. This qualifica- 
tion would seem to eliminate any recovery 
by the insured under the “hit and run” 
provision of the endorsement for damages 
sustained by him where he suddenly 
swerves in order to avoid contact with an- 
other vehicle and is injured as a result 
thereof. In such a situation, since there 
was no physical contact, the other vehicle 
is not considered a “hit and run” vehicle 
under the definition of an “uninsured 
automobile”. The burden in such instance 
will be on the insured to prove that the 
other vehicle was actually uninsured. 

As heretofore mentioned, under the defi- 
nition of “insured”, any person riding as 
a passenger in an insured automobile is 
covered under the endorsement. If the 
passenger is injured as the result of a col- 
lision with an “uninsured automobile” he 
may in such instance have two claims 
against the company under the terms of 
the policy. He may make a claim under 
the “uninsured endorsement” to the pol- 
icy. He may likewise make a claim against 
the driver of the insured automobile in 
which he is riding as a passenger under the 
bodily injury liability coverage of the pol- 
icy. He will not be allowed a double re- 
covery, however, in such instance. Any 
payment made to him under the “unin- 
sured endorsement” will be applied in re- 
duction of any amount to which he is en- 
titled to recover under the “bodily injury 
liability coverage”. Likewise, any payment 
made under the “bodily injury liability 
coverage” to the insured passenger shall be 
applied in reduction of any amount which 
he may be entitled to recover under the 
“uninsured endorsement” to the policy. 


For the person riding as a passenger in 
the insured automobile to recover under 
the “uninsured endorsement”, he must 
meet the burden of proving negligence on 
the driver of the “uninsured automobile” 
in the same manner as he would if he were 
to bring suit against the uninsured driver, 
and the company will have all of the de- 
fenses which it has under its bodily injury 
liability coverage. Negligence on the part 
of the insured driver will be no defense 
to the company if the injured person rid- 
ing in the insured car is a guest, but if the 
company is able to show joint venture, 
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negligence on the part of the driver of the 
insured automobile would be a defense to 
the claim of the insured riding in said 
automobile. 

The insuring agreement of the “unin- 
sured endorsement” provides that subject 
to the limits of liability, exclusions, condi- 
tions and other terms of the policy, the 
company will pay all sums which the in- 
sured or his legal representative shall be 
legally entitled to recover as damages from 
the owner or operator of an uninsured 
automobile because of bodily injury, sick- 
ness or disease, including death oe 
therefrom, sustained by the insured, cause 
by accident and arising out of the owner- 
ship, maintenance or use of such uninsur- 
ed automobile. The sole effect of the cov- 
erage under this insuring agreement is to 
allow an insured to carry bodily liability 
coverage on an uninsured person who 
might negligently cause the insured bodily 
injury or death. 

It will be noted that the insuring agree- 
ment specifically limits the coverage to 
those damages which the insured is legally 
entitled to recover from the owner or ope- 
rator of the uninsured automobile. Any 
defense which the uninsured would have 
in an action brought against him by the 
insured would inure to the benefit of the 
company, as the insured must prove that 
he is legally entitled to the damages before 
any liability attaches under the endorse- 
ment. The insured, in order to be entitled 
to the benefits of the endorsement has the 
burden of convincing the company that 
(1) he is legally entitled to recover dam- 
ages (2) from the owner or operator of 
an uninsured automobile (3) because of 
bodily injury (4) caused by accident, and 
(5) arising out of the ownership, mainte- 
nance or use of such uninsured automo- 
bile. 


By far the heaviest of the above burdens 
will be that of convincing the company 
that the uninsured is legally liable for the 
insured’s damages. In states which do not 
have comparative negligence, the insured 
must negative unavoidable accident and 
show negligence on the part of the unin- 
sured, free from any contributory negli- 
gence on the part of the insured. In com- 

arative negligence states the insured will 
Sone the problems created by the applica- 
tion of comparative negligence laws. 

After meeting the above requirements, 
the insured will be further required to 
prove the amount of his damages. The 
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damages provided for presumably include 
all the usual elements resulting from bod- 
ily injury or death. One can readily fore- 
see substantial disagreement as to loss of 
earning capacity and the extent of dam- 
ages due to pain and suffering on the part 
of the insured. 


For all practical purposes, the company 
will occupy the same position to its insur- 
ed under the “uninsured endorsement” as 
it does with respect to the claimant under 
the insured’s “public liability coverage”. 
To make the situation even more inter- 
esting, the company will undoubtedly find 
itself simultaneously beset by the insured, 
on the one hand, claiming damages in the 
amount of his endorsement limits, and, on 
the other, an uninsured motorist claiming 
damages under the insured’s “bodily in- 
jury liability coverage.” 

In many instances an insured, under the 
“uninsured endorsement”, also has other 
insurance which covers him for his injur- 
ies arising out of the accident. In such 
cases the coverage under the “uninsured 
endorsement” is restricted: (1) The insur- 
ed may be injured while occupying an 
automobile not owned by him. If the pub- 
lic liability policy on this automobile has 
the “uninsured endorsement” attached to 
it, the coverage under the endorsement on 
the insured’s own automobile will apply 
only as excess insurance over and above 
the coverage afforded in the endorsement 
on the automobile in which the insured 
is riding, and then only to the extent to 
which the limits of the coverage on the in- 
sured’s own automobile exceeds the limits 
of the coverage on the automobile in 
which he is riding. (2) The insured may 
be injured while riding in an uninsured 
automobile or by being struck by an unin- 
sured automobile while a pedestrian. In 
either of such instances the “uninsured en- 
dorsement” on his automobile policy pro- 
vides him with coverage. If, however, he 
owns more than one automobile and any 
of the other automobiles owned by him 
are insured and have an “uninsured en- 
dorsement” attached to the liability policy 
on said automobiles, the total liability in 
such case will be prorated among all of 
the policies containing said endorsement. 
Here, again, however, the total damages 
which the insured may recover shall not 
exceed the higher of the applicable limits 
of liability under all of the policies. (3) 
The insured may be injured while in the 
course of his employment and entitled to 
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workmens compensation benefits. In such 
case, the loss under the “uninsured en- 
dorsement” will be reduced by the amount 
of any workmens compensation benefits 
paid to him, including the present value 
of all future amounts to be paid to him 
under the workmens compensation law of 
the state The “uninsured endorsement” 
further specifically excludes the right of 
subrogation on the part of any workmens 
compensation insurance company for any 
benefits paid to the insured. 


(4) The endorsement further provides 
that if the insured has other similar insur- 
ance available to him against a loss cover- 
ed by the “uninsured endorsement” the 
company will not be liable under the en- 
dorsement for a greater proportion of such 
loss than the applicable limits of liability 
under the endorsement bears to the total 
applicable limits of liability of all valid 
and collectible insurance against such loss. 
Under this restriction in the “uninsured 
endorsement” many problems may arise. 
(a) The insured may have “medical pay- 
ment coverage” under the same policy to 
which the “uninsured endorsement” is at- 
tached; (b) He may be entitled to medical 
payments under other policies covering the 
accident; (c) He may have hospitalization 
or accident insurance which will reimburse 
him for his medical and hospital bills and 
loss of earnings while injured. 

It is to be doubted that the “uninsured 
endorsement” is intended to restrict the 
coverage afforded under the endorsement 
by reason of medical payment provisions 
of the policy or other medical payment 
coverage which the insured may have or 
by reason of hospitalization or accident in- 
surance. The language of the policy, how- 
ever, is certainly broad enough to create 
doubt as to whether the “uninsured en- 
dorsement” will not be restricted by rea- 
son of such other insurance. 


The company, under the terms of the 
“uninsured endorsement” becomes subro- 
gated to all rights of the insured to the 
extent of any payments made to the insur- 
ed under the terms of the agreement. The 
right is substantially the same as the right 
of the company to subrogation for an 
sums paid to the insured under the colli- 
sion feature of a standard automobile in- 
surance policy. The usual problems will 
undoubtedly arise where coverage is af- 
forded under more than one policy, and 
two or more companies are entitled to 
their rights of subrogation. 
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The “uninsured endorsement” contains 
a provision relieving the company of any 
liability under the terms of the endorse- 
ment if any settlement of claim or prose- 
cution to judgment by the insured against 
the operator of the uninsured car is made 
without the written consent of the com- 
pany. It likewise contains provisions re- 
quiring the insured to cooperate with the 
company before settlement in the giving of 
statements and submitting to medical 
examination, and after settlement in the 
prosecution of any action against third 
persons responsible for the accident. 

Compulsory arbitration is required un- 
der the endorsement in the event the in- 
sured and the company are unable to agree 
either as to liability or extent of injuries. 
The arbitration provisions of the policy 
states: “If the insured and the company 
do not agree that the insured is legally en- 
titled to recover damages from the owner 
or operator of an uninsured automobile 
because of bodily injury to the insured, or 
do not agree as to the amount of damages 
which may be owing under the endorse- 
ment, then, upon written demand of eith- 
er, the matter or matters upon which such 
person and the company do not agree shall 
be settled by arbitration, in accordance 
with the rules of the American Arbitra- 
tion Association, and judgment upon the 
award may be entered in any court having 
jurisdiction thereof. Such person and the 
company each agree to consider itself 
bound and to be bound by any award 
made by the arbitrators pursuant to this 
endorsement.” 


While the provision in the standard fire 
insurance policy pertaining to determina- 
tion of loss by appointed appraisers has 
generally been held valid, the question of 
liability under the fire policy was not in- 
volved, and determination of that feature 
was reserved for the courts.’ The new en- 
dorsement, however, goes beyond the scope 
of determining the amount of damages 
which an insured may be entitled to re- 
cover. It provides, as well, for arbitration 
respecting liability of the company, and 
binds both parties by the findings of the 
arbitrators. 


A few of the basic problems involved in 
arbitration will be mentioned with cita- 
tion to authorities discussing them. It is 
suggested that all who deal with the arbi- 

*Glidden Company v. Retail Hardware Mutual 


F. I. Co. of Minn., 181 Minn. 518, 233 N.W. 310, 
77 A.L.R. 616, Annotation 77 A.L.R. 619. 
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tration clause, whether representing the 
company or an insured, would do well to 
examine the statute and decisions of his 
particular jurisdiction to determine wheth- 
er it is binding on the parties. 

One of the main objections which will 
likely be levelled at the arbitration clause 
is that it attempts to oust the courts of 
jurisdiction because of the liability fea- 
ture.” Along the same line are the objec- 
tions that the clause provides for arbitra- 
tion of future disputes’ or provides for ar- 
bitration of all matters which might arise 
in the future.* 


*Note 1, supra: American Jurisprudence, Insur- 
ance, Sec. 1240, p. 926. 

*American Jurisprudence, Arbitration and 
Award, Sections 27, 29, 30, 31, 32. 

‘American Jurisprudence, Insurance, Sec. 1240, 
Park Construction Co. v. Independent School Dis- 
trict, (Minn.) 296 N.W. 475, 135 A.L.R. 59, Anno- 
tation 135 A.L.R. 79. 
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In possible mg ge of objections to 
the binding effect of the arbitration clause, 
the endorsement provides that no action 
shall lie against the company unless, as a 
condition precedent thereto, the insured 
or his legal representative has fully com- 
plied with all the terms of the endorse- 
ments. For use in determining the rights 
of the parties under such a clause, the fol- 
lowing discussions will be cited.’ 


The new endorsement is clear evidence 
of the progressive thinking of the insur- 
ance industry and should help to satisfy 
a grave need for protection against the 
numerous financially irresponsible drivers 
using our streets and highways. It is to be 
hoped that in the future higher limits of 
coverage can be offered. 


‘American Jurisprudence, Arbitration and 
Award, Sections 35, 36, 44 and 45. 


Uniform Laws for Aviation* 


W. Percy McDOonALp, Jr.** 
Memphis, Tennessee 


The aviation industry presents many 
baffling problems. It is a relatively new 
business. The expansion of air travel has 
been astronomical. New inventions require 
new legal consideration. 

Our courts have been faced with the ne- 
cessity of making decisions involving areo- 
nautical law and in the absence of control- 
ing statutes apply the general principles of 
the common law. Federal and state legis- 
lative bodies have interested themselves in 
aviation in the furtherance of the public 
welfare and have promulgated consider- 
able statutory law controling the aviation 
industry. It is this statutory law that this 
article reviews. Proposed legislation is 
likewise discussed. 


General Considerations 


It is proper for state and federal legisla- 
tive bodies to consider the public welfare 
as it is affected by the aviation industry, 
and to promulgate laws for the protection 
of life and property. The problem has 


*Prepared for the Aviation Insurance Committee. 
**Of the firm of McDonald, Kuhn, McDonald & 
Crenshaw. 


been partially met in most instances by 
the creation of administrative bodies with 
authority to regulate air traffic. Any such 
delegation, however, is subject to the same 
limitations as to constitutionality as in 
other fields. The policy must be determin- 
ed by the legislative body; the administra- 
tive agency merely carries out the policy. 
Otherwise, such delegation would be ob- 
jectionable on the grounds that there was 
an unconstitutional violation of the prin- 
cipal of separation of powers. 


Federal Government — 
Air Commerce Act—1926 


The commerce clause of the Federal 
Constitution is Congress’ authority for 
enactment of aviation legislation. Pur- 
suant to this authority in 1926 the Air 
Commerce Act was passed. It provided, 
among other things, registration and cer- 
tification of aircraft employed in inter- 
state or foreign commerce, certification of 
airmen engaged in the operation of such 
aircraft, and the establishment of air-traf- 
fic rules and lighted civil airways. 
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Civil Aeronautics Act — 1938 


The Civil Aeronautics Act was passed in 
1938. It amended the Air Commerce Act 
of 1926 and created an independent au- 
thority consisting of five members desig- 
nated as “Civil Aeronautics Authority”, 
with power to regulate all phases of avia- 
tion within the federal jurisdiction. 


Civil Aeronautics Board — 1940 


In 1940 the Civil Aeronautics Board, re- 
ferred to as “C.A.B.” came into existence. 
This was the new name for the C.A.A. 
The C.A.B. was placed in the Department 
of Commerce. Changes of structure, func- 
tion and administration were effected. 

This brings us to the present date as 
regards the federal government’s exercise 
of national authority over aviation. 


Warsaw Convention — 1934 


Before passing on to state and local au- 
thority, something should be said about 
international regulations. The name, 
“Warsaw Convention”, is known to prac- 
tically everyone. It refers to the treaty 
concluded in Warsaw, Poland in 1929; 
which was subsequently adhered to by the 
United States by proclamation of the 
President on October 29, 1934. The pro- 
visions of the convention are the law of 
the land, overriding state and local law. 


State Regulation 


States may regulate the operation of air- 
craft as a rightful exercise of so called 
“police power”. The test is whether the 
regulation is reasonably necessary for the 
public welfare. There is a limit. The limit 
is the power granted the federal govern- 
ment. If, however, the federal government 
has not acted in the particular matter, the 
states may act within their respective juris- 
dictions until an act of Congress overrides 
all conflicting state legislation. 


Uniform Aeronautical Act — 1922 


In 1922 the National Conference of 
Commissioners on Uniform State Laws 
approved and promulgated with the ap- 
proval of the American Bar Association a 
Uniform Aeronautics Act which was subse- 
quently adopted by a number of states in 
whole or in part. See Exhibit A. In its 
original form it consisted of 11 sections. 
Briefly these are: Sec. 1. Def. of terms 
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“Aircraft”, “Aeronaut”, “Passenger”. Sec. 
2. Sovereignty in Space. Sec. 3. Ownership 
of Space. Sec. 4. Lawfulness of Flight. 
Sec. 5. Damages to Land. Sec. 6. Collision 
of Aircraft. Sec. 7. Jurisdiction over Crimes 
and Torts. Sec. 8. Jurisdiction over Con- 
tracts. Sec. 9. Dangerous flying a misde- 
meanor. Sec. 10. Hunting from Aircraft a 
Misdemeanor. Sec. 11. Uniformity of In- 
terpretation. See Exhibit B. 

In August, 1943 this act was withdrawn 
from the active list of uniform acts by the 
National Conference. 


Uniform Air Licensing Act — 1930 


In 1930 the National Conference adopt- 
ed and promulgated, with the approval of 
the American Bar Association, the “Uni- 
form Air Licensing Act.” It provides, as 
its title indicates, for the licensing of air- 
men and aircraft. 

In Tennessee the act provided Sec. 1. 
Def. of terms. Sec. 2. Admr. of Div. of 
Aeronautics. Sec. 3 State or Federal Regu- 
lation of Air Commerce required. Sec. 4. 
State Regulation of Air Commerce requir- 
ed. Sec. 5. State License of airmen autho- 
rized. Sec. 6. Public Air Commerce ex- 
empted. Sec. 7. Penalties. Sec. 8. Intent 
and construction. 


The act was adopted in total or in part 
by Alaska, 1930; Louisiana, 1932; Maine, 
1929; Maryland, 1929; Minnesota, 1929; 
North Dakota, 1929; Tennessee, 1931; Ver- 
mont, 1931. See Exhibit C. 

This act and the one preceding it are 
to be so interpreted and construed as to 
effectuate the general purposes thereof to 
make uniform the law of these states 
which adopt such acts and to harmonize, 
as far.as possible, with federal laws and 
regulations on the same subject. 

This act extends the principles of prac- 
tice established by the federal act, making 
them applicable to cover all air-traffic in 
the state so far as it is not covered by the 
federal law. The act requires aircraft to 
be licensed and provides for issuance, ex- 
piration, suspension and revocation of such 
licenses. Its provisions, however, do not 
apply to aircraft engaged exclusively in 
commercial flying constituting interstate 
or foreign commerce, nor to public air- 
craft. 

One can see from the above it is impos- 
sible and impractical to consider state 
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regulations without considering federal 
regulations at the same time. 

In 1943 it was withdrawn from active list 
by the National Conference. 


Uniform Aeronautical Regulatory Act 
— 1935 


In 1935 National Conference adopted 
and promulgated with the approval of the 
American Bar Association the Uniform 
Aeronautical Regulatory Act. It provided 
for the regulation of aeronautics and for 
appointment of commissioners; qualifica- 
tions of pilots; licensing of airmen; and 
aircraft; investigations; hearings; etc. The 
act was passed by South Carolina in 1935; 
by Utah in 1937; and Wisconsin in 1937. 
In 1943 it was withdrawn from active list 
by National Conference. 


Uniform Airports Act — 1935 


This act was adopted and promulgated 
by National Conference in the same year 
as the last mentioned act above, with the 
approval of American Bar Association. It 
provides for the acquisition, construction, 
operation and regulation of airports with 
the right of condemnation, the issuance of 
bonds, etc. See Exhibit D for states and 
dates of adoption. 


In 1943 it was withdrawn from active 
list by National Conference. 


Uniform Aircraft Financial Responsibility 
Act — 1954 


The National Conference adopted and 
promulgated with approval of American 
Bar Association the Uniform Aircraft Fi- 
nancial Responsibility Act which provides 
for the giving of security by owners and 
operators of aircraft involved in accidents. 
It is not at all surprising that such an act 
would be forthcoming in view of like acts 
involving motor vehicles. However, the 
need was not as pressing. It is rare in- 
deed for there to be financial irresponsi- 
bility where an airplane and pilot cause 
property damage or personal injury; the 
converse is true where automobiles are con- 
cerned. 


It is interesting to note that this act was 
promulgated in response to the request of 
the National Association of State Avia- 
tion Officials because of the need of the 
industry of available uniform legislation 
in this particular field. 
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Miscellaneous Acts 


A number of cases involving injury to 
persons employed in connection with avia- 
tion activities have arisen. The question 
usually raised is the applicability of the 
workmen’s compensation act of the par- 
ticular state. In general, the applicability 
of the workmen’s compensation laws to the 
aviation industry raise no questions dis- 
tinctive from those raised by its applica- 
tion to other fields of industry. 

The National Motor Vehicle Theft Act, 
which, as originally enacted, was held not 
to apply to aircraft, was made applicable 
thereto by amendment in 1945. 


Other Uniform Acts 


Consideration was given to the promul- 
gation of certain aviation legislation to be 
known as “Uniform Aeronautical Code”. 
The code was to be composed of the “Uni- 
form Aeronautical Regulatory Act” and 
“Uniform Airports Acts” already discussed, 
supra, and in addition three other acts; 
“The Uniform Law of Airflight”, “The 
Uniform Air Jurisdictional Act”, and 
“The Uniform Aviation Liability Act”. 
The last three mentioned acts were drawn 
and considered by the National Confer- 
ence and others. The acts were never pro- 
mulgated due to possible federal legisla- 
tion. 

In addition, other uniform acts have 
been recommended by organizations such 
as National Association of State Aviation 
Officials (NASAO), the Civil Aeronautics 
Administration (CAA) and the Council of 
State Governments (COSG) : 


1. MUNICIPAL AIRPORTS ACT, 
first recommended in 1947, and approv- 
ed by the NASAO, CAA, and COSG. 
The general purpose of this act is to 
authorize counties, cities, and similar po- 
litical subdivisions to establish, develop, 
and operate airports, and to obtain full 
benefit of financial assistance from the 
federal government and their respective 
state governments. 

2. AIRPORT AUTHORITIES ACT, 
first recommended in 1948, and approv- 
ed by the CAA, COSG and NASAO. 
Authorizes the creation of airport au- 
thorities as independent bodies, corpo- 
rate and politic, by counties, cities, and 
boroughs of public bodies, with power 
to plan, acquire, construct, operate and 
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maintain public airports. This act 
should be carefully coordinated with the 
Municipal Airports Act above. 


3. AIR POR T CONDEMNATION 
AMENDMENT, first recommended in 
1947, and approved by CAA, COSG, 
and NASAO. The purpose of this act is 
to permit political subdivisions of the 
states and state agencies to take posses- 
sion of jand for airport purposes at an 
early state of the proceedings prior to 
judicial determination of the amount of 
the award. 


4. OUT-OF-STATE AIRPORT ACT, 
first recommended in 1949, and ap- 
proved by CAA, COSG, and NASAO. 
This act supplements the Municipal 
Airports Act and the State Aeronautics 
Department or Commission Act. The 
general purpose is to make possible co- 
operation among neighboring states and 
their municipalities and other political 
subdivisions in the construction and ope- 
ration of airports and air navigation fa- 
cilities near state lines. 


5. STATE AIRPORT ZONING 
ACT, first recommended in 1947, and 
approved by CAA, COSG, NASAO, Na- 
tional Institute of Municipal Law Offi- 
cers, American Society of Planning Offi- 
cials, Air Transport Association, and 
National Association of Real Estate 
Boards. This proposed state act would 
empower municipalities and other po- 
litical subdivisions of the state to pro- 
mulgate and enforce airport zoning reg- 
ulations limiting height of structures 
and natural growth; to acquire air rights 
for the purpose of preventing obstruc- 
tions in airport approaches. 


6. STATE CHANNELING OF FED- 
ERAL AID AIRPORT FUNDS ACT, 
first recommended in 1947, and approv- 
ed by COSG and NASAO. Requires 
submission of project applications for 
federal aid airport grants through a de- 
signated state agency. 


7. STATE AERONAUTICS COM- 
MISSION OR DEPARTMENT ACT, 
first recommended in 1947, and approv- 
ed by CAA, COSG and NASAO. Pro- 
vides for the creation of a State Aero- 
nautics Department or Commission and 
the office of Director of Aeronautics; 
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prescribes the duties and powers of com- 
mission and director. Permits state to 
participate fully in the Federal Aid Air- 
port program. 

8. HARMLESS FLIGHT OF AIR- 
CRAFT ACT, first recommended in 
1945, and approved by CAA and COSG. 
Relates to causes of action at law or in 
equity arising from the flight of aircraft 
over lands or waters of the state. 


9. AN ACT RELATING TO CUS- 
TOM APPLICATION OF INSECTI- 
CIDES, FUNGICIDES, AND HERBI- 
CIDES, first recommended in 1949, and 
approved by CAA, COSG, and NASAO, 
Association of Economic Poison Control 
Officials, National Association of Com- 
missioners, Secretaries, and Directors of 
Agriculture, U. S. Public Health Serv- 
ice, Department of Interior, and Depart- 
ment of Agriculture. The purpose of 
this act is to regulate, in the public in- 
terest, the custom application of insecti- 
cides, fungicides, and herbicides, by air- 
craft or ground equipment. 


10. AN ACT PROVIDING FOR 
PROHIBITION RESTRICTION 
AND CONTROL OF NON-SCHE- 
DULED CIVIL AIRCRAFT MOVE- 
MENTS DURING THE EXISTENCE 
OF A MILITARY EMERGENCY, 
which is distributed by the National As- 
sociation of State Aviation Officials. 


Conclusions 


The federal government has preempted 
much of the field of aviation law. There 
still remain areas subject to state legisla- 
tive consideration. In these fields uniform- 
ity appears desirable. State action may 
tend to retard the assumption of addi- 
tional federal authority. 

Consideration should be given to the old 
out-dated acts still existing in statutory law 
of a few states. The state acts referred to 
in the first part of this article are in some 
instances over 30 years old. The National 
Conference has withdrawn them as obso- 
lete. Active participation to effect repeal 
of these old acts should be undertaken. 

The aviation industry continues to 
grow. Undoubtedly new conditions and 
situations will arise. The courts and legis- 
lative bodies must be prepared to meet 
questions raised by inventions in the avia- 
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tion field. Some of the proposed acts Mississippi. He is the Chairman, Special 
above will help. Committee to Reexamine Uniform Aero- 
In conclusion I want to acknowledge the nautical Code. I drew heavily on his re- 
help given me in the preparation of this cent report to the National Conference of 
article by John C. Satterfield of Jackson, Commissioners on Uniform State Laws. 


EXHIBIT A 


UNIFORM AERONAUTICAL ACT, 1922 






































































































































STATE DATE OF TAKING EFFECT U. S. Av. R. CITATION 
Ee ee eae March 6, 1929 1929 USAvR 403 
Delaware March 23, 1923 1928 USAvR 472 
Georgia... March 23, 1933 1933 USAvR 421 
Hawaii April 30, 1923 1928 USAvR 482 
Idaho March 11, 1931 1931 USAvR 335 
Indiana ____... March 3, 1927 1928 USAvR 472, 484 
Maryland April 26, 1927 1928 USAvR 472, 519 
Michigan ” May 23, 1923 1928 USAvR 472, 532 
Minnesota -_.............._.... April 17, 1929 1929 USAvR 625 
Se August 27, 1929 1929. USAvR 648 
TD sich rnnonisiticeininianipssccisental February 18, 1929 1929 USAvR 655 
Nevada ......... March 5, 1923 1928 USAvR 472, 545 
New Jersey May 6, 1929 1929 USAvR 683 
North Carolina... March 16, 1929 1929 USAvR 701 
North Dakota February 5, 1923 1928 USAvR 472, 557 
Pennsylvania April 25, 1929 1929 USAvR 750 
Rhode Island May 19, 1929 1929 USAvR 799 
South Carolina March 16, 1929 1929 USAvR 810 
South Dakota —_.........--.....- February 24, 1925 1928 USAvR 472, 569 
Tennessee February 16, 1923 1928 USAvR 472, 569 
Utah May 8, 1923 1928 USAvR 472, 571 
Vermont Mace SS, 13... 1928 USAvR 472, 571 
Wisconsin _.........-------- August 2, 1929. 1929 USAvR 872 
EXHIBIT B 

UNIFORM AERONAUTICS ACT, 1922 
Sec. 1. Def. of Terms “Aircraft,” “Aeronaut,” “Passenger” 
Sec. 2. Sovereignty in Space 
Sec. 3. Ownership of Space 
Sec. 4. Lawfulness of Flight 
Sec. 5. Damages on Land 
Sec. 6. Collision of Aircraft 
Sec. 7. Jurisdiction over Crimes and Torts 
Sec. 8. Jurisdiction over Contracts 
Sec. 9. Dangerous Flying a Misdemeanor 
Sec. 10. Hunting from Aircraft a Misdemeanor 
Sec. 11. Uniformity of Interpretation 
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EXHIBIT C 
UNIFORM AIR LICENSING ACT, 1930 







































































STATE DATE OF TAKING EFFECT U. S. Av. R. CITATION 
EER ....January 1, 1930 1929 USAvR 393 
| _EPERSEREE acReeeeC July 7, 1932 1929 USAvR 872 
_ ee psi April 19, 1929 1929 USAvR_ 574 
sth inacindieettacoseieistisiitionnienies June 1, 1929 1929 USAvR_ 578 
_ EERE NEN Serene: November 1, 1929 1929 USAvR 628 
_.. 2 SSE March 8, 1929 1929 USAvR 711 
Tennessee ____. - July 1, 1931 1931 USAvR 454 
ee IN March 30, 1931 1929 USAvR 840 
1931 USAvR 464 
EXHIBIT D 
UNIFORM AIRPORTS ACT, 1935 
STATE DATE OF TAKING EFFECT U. S. Av. R. CITATION 
Florida May 24, 1937 1939 USAvR 391 
Georgia March 5, 1933 1933 USAvR 424 
Minnesota April 24, 1943 1943 USAvR 317 
South Carolina May 10, 1937 
Utah March 22, 1937 








Promissory Note As Payment of Initial Premium 


-LAwWRENCE A. LoNG* 
Denver, Colorado 


HE courts have long been troubled by 

the question whether an insurance ap- 
plicant’s promissory note constitutes pay- 
ment for the first policy premium so as to 
put the policy into effect. It has apparent- 
ly become a common practice for insurance 
sales agents to accept notes or post-dated 
checks in lieu of actual cash in order to 
clinch a sale or to complete a sale which 
would otherwise be delayed because of the 
prospect’s temporary lack of funds. Fre- 
quently, acceptance of a note for the initial 
premium is entirely outside the soliciting 
agent’s authority and in direct disregard 
of restrictions in his employment contract 
or his instructions. Only very seldom do 
companies as a matter of policy accept 
promissory notes as payment for first 
premiums. Yet in many cases an agent's 
acceptance of such a note, even though un- 


*Of the firm of Long & Smart; member of Life 
Insurance Committee. 


authorized, can subject his company to lia- 
bility on a policy for which no premium 
may ever be paid.* Most of the decided 
cases have dealt with life insurance, but 
the same principles have been applied in 
cases involving other forms of insurance. 
This paper, while making no pretense at 
discussing all the cases, will present some 
of the problems most frequently encount- 
ered by the courts. 


Acceptance of Note by Company 


The simplest factual setting in which the 
problem has arisen is that where the in- 
surance company itself, not its agent, ac- 
cepts the insured’s promissory note in lieu 
of actual cash. Here there can be no de- 


It has been held that acceptance of a non-in- 
terest bearing note as premium payment does not 
violate a statute forbidding discrimination in rates 
charged applicants. MacDonald v. Calkins, Ariz., 
251 Pac. 458 (1926) . 
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fense based on a claim that there was no 
authority to accept the note or that its 
acceptance constituted a violation of com- 
pany policy or rules. Typical is the result 
reached by the Oklahoma Supreme Court 
in Kansas City Life Insurance Company v. 
Hislip’, where the company was held lia- 
ble. There the policy, a combination life 
and disability contract, provided that if 
the assured should become totally and 
permanently disabled after the payment of 
the first annual premium, further prem- 
iums would be waived and the assured 
would receive monthly disability pay- 
ments. Instead of full cash payment of the 
initial premium, the insured delivered to 
the company, not merely to its agent, 
$39.69 in cash together with his note pay- 
able to the company for the balance owed, 
$115.89. Prior to the note’s due date, the 
insured became totally disabled from tu- 
berculosis, but he managed to pay the 
premium note when it came due. Since 
the company had not received cash pay- 
ment on the note until after the disability 
became evident, it rejected the claim, tak- 
ing the position that the policy language 
limited coverage to disability incurred aft- 
er the first premium had been paid in 
cash, and that payment by note did not 
suffice. In rejecting this defense, the court 
reasoned that the company was bound by 
its election to accept the note in lieu of 
cash, because: 


“It would be manifestly unfair to per- 
mit an insurance company to deny its 
liability, during the period it was hold- 
ing the insured’s note in case of loss or 
disability, on the theory that the me- 
dium of payment which it accepted was 
not in compliance with its policy, and 
thereby prevent the insured from getting 
anything; and, in the event of no loss or 
disability, to permit it to accept and col- 
lect the full amount on said note at the 
expiration of that period if no loss oc- 
curred, and when the insurance for 
which said premium was paid had never 
been in force.” 


Even if the insurance company itself ac- 
cepts the applicant’s note it cannot be said 
that delivery and acceptance of the note 
will in all cases operate as payment of the 
first premium. Whether the note consti- 
tutes payment in any particular situation 
seems to turn on all the facts and circum- 


7154 Okla. 42, 6 P. 2d 678 (1931). 
*6 P. 2d at 684. 


INSURANCE COUNSEL JOURNAL 


April, 1957 


stances bearing on the respective intents 
of the applicant and the company. If it 
can be shown that delivery of the note was 
but one step in a larger transaction and 
ail the circumstances surrounding the ma- 
jor transaction indicate that the parties 
did not intend the note to operate as 
premium payment from the time of de- 
livery, payment will not be affected and 
there will be no coverage. Thus where the 
policy application was submitted as part 
of the applicant’s request for a loan from 
the insurance company, and it was con- 
templated by both parties that the policy 
premium would be paid in cash from the 
loan proceeds when received, a premium 
note delivered with the insurance applica- 
tion did not operate as payment to put the 
policy in force pending completion of the 
loan.* A similar result was reached where 
the applicant had asked for a particular 
plan of insurance but had specified that 
he would accept an alternative plan if the 
company declined to insure him under the 
first choice plan. It was held that his note 
in the amount of the premium cost for the 
first choice plan did not constitute pay- 
ment for a policy actually issued under the 
second choice plan at a lower premium 
rate." While recognizing the general pro- 
position that payment may sometimes be 
accomplished by promissory note, the court 
in the latter case limited application of 
that rule to instances where both parties 
agree and understand that the note is 
payment. There could have been no such 
agreement or understanding where the ap- 
plicant could not have known the amount 
of the premium when he delivered the 
note and where the company had not 
agreed to accept the note as payment. 


Caveat 


A 1932 Colorado case indicates that once 
a company has accepted a note in lieu of 
cash premium payment, it may not be free 
to return the note and cancel its policy 
even with the consent of the applicant- 
owner of the policy.* In that case one Hill 
had taken out a policy of life insurance 
and had delivered his promissory note to 
the company in payment of the first year’s 
premium. The policy named Hill’s wife 


‘Jefferson Standard Life Ins. Co. v. Munthe, 78 
F. 2d 53 (9 Cir. 1935) (policy executed and issued 
but never delivered). 

*Morford v. California Western States Life Ins. 
Co., 166 Ore. 575, 113 P. 2d 629 (1941). 

*Hill v. Capitol Life Ins. Co., 91 Colo. 300, 14 P. 
2d 1006 (1932). 
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beneficiary, but unequivocally reserved to 
Hill the right to change the beneficiary. 
Moreover, the policy provided: 


“If the right to change beneficiary has 
been reserved by the insured, the insur- 
ed, subject to the rights of any assignee, 
may release this policy to the company 
for any cash, loan or other value which 
may be granted thereunder, or agree 
with the company to any change in or 
amendment to the policy without the 
consent of any beneficiary.” 


At the request of Hill, the company re- 
turned his note, and he surrendered the 
policy for cancellation. Within the period 
for which coverage had been provided, 
Hill died. His wife as beneficiary sued 
and recovered on the cancelled policy. In 
spite of the apparently clear policy provi- 
sions quoted, the court concluded that the 
beneficiary, once named, had a vested in- 
terest in the policy, and that, although the 
assured had reserved the right to divest her 
interest he could do so only by naming 
a different beneficiary. His reserved right 
was not considered broad enough to justify 
cancelling the policy without the benefi- 
ciary’s consent. Clearly the court failed 
to give proper consideration to the words 
of the contract on which suit was based. 
To hold a company liable upon a contract 
whose only consideration was a note re- 
turned unpaid at the request of the maker 
is bad law. To do so upon an artificial dis- 
tinction between the right to defeat a ben- 
eficiary’s gratuitous expectation by nam- 
ing a different beneficiary, and to defeat 
that expectation by rescinding the policy, 
is worse. Nevertheless the case stands as a 
warning to companies which accept notes 
for first premiums. 


Company Not Party to Note Transaction 


More difficult questions arise where the 
insuring company is not a party to the 
note transaction. Frequently a note is de- 
livered and accepted as a personal matter 
between the soliciting agent and the _ 
cant. The company home office may have 
no knowledge that its policy is being is- 
sued in exchange for a promise to pay 
rather than for payment in cash. Yet if it 
can be established that the company in is- 
suing its policy has extended credit to its 
soliciting agent,’ or that the company has 

Id. at 302, 14 P. 2d at 1007. 


*Vail v. Midland Life Ins. Co., 108 S.W. 2d 147 
(Mo. App. 1937) . 


INSURANCE COUNSEL JOURNAL 


Page 145 


in fact been paid the amount of the first 
premium less agent’s commission,” liability 
will generally follow. The company is in 
no position to complain if the premium 
note is not paid when due; for it has not 
extended credit to the insured. As between 
insurer and insured, the premium is con- 
sidered paid when paid by the agent” or 
charged upon the latter’s account,” wheth- 
er or not the premium note is ever paid. 


In an early New York case” the plaintiff 
had applied for fire insurance on his hotel 
through the defendant company’s New 
York general agent, Becker & Co. Instead 
of cash payment, the plaintiff gave Becker 
& Co. a three month note for the premium, 
and Becker discounted the note at a local 
bank. At maturity the note was dishonor- 
ed, and Becker had to take it up from the 
bank. The plaintiff made claim for a fire 
loss, and even though his note had never 
been paid, instituted suit upon the policy. 
He proved that it was the regular business 
procedure of Becker & Co. to make a daily 
report by mail to the defendant company. 
Upon receiving this daily report of poli- 
cies written, the company’s home office 
would charge the Becker account with the 
amount shown on the report premiums 
due. Every sixty days the defendant would 
bill Becker & Co. for accrued premiums 
due, and Becker would pay the bill as its 
own obligation. Since that regular course 
of dealing was followed in the instant case, 
it was held that the defendant had extend- 
ed credit to Becker & Co. for the plaintiff's 
policy, the premium in respect of that 
policy had been paid, and the defendant 
company could find no refuge in the fact 
that its agent, rather than the insured, had 
paid the premium. Other courts have gen- 
erally followed this rationale that so long 
as the company has been paid, albeit not 
by the applicant, the policy is in force 
whether or not the agent ever collects the 
note accepted by him.” Indeed, this rule 
has been enforced even where the policy 
has not been delivered prior to occurrence 


*Michigan Mutual Life Ins. Co. v. Oliver, 256 Fed. 
212 (5 Cir. 1919). 

I bid.; American Nat'l. Ins. Co. v. Gregg, 123 
Colo. 476, 231 P. 2d 467 (1951). 

"Kansas City Life Ins. Co. v. White, 33 Ariz. 303, 
264 Pac. 474 (1928); Buckley v. Citizens Ins. Co., 
188 N. Y. 399, 81 N.E. 165 (1907); cf. Republic 
Life & Acc. Ins. Co. v. Hatcher, 244 Ky. 574, 51 
§.W. 2d 922 (1932) (post-dated check). 

"Buckley v. Citizens Ins. Co., supra, note 11. 

“Michigan Mutual Life Ins. Co. v. Oliver, 256 
Fed. 212 (5 Cir. 1919); American Nat’l. Ins. Co. v. 
Gregg, 123 Colo. 476, 231 P. 2d 467 (1951). 
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of the event insured against“ and in spite 
of provisions in the application form ex- 
pressly conditioning coverage on full pay- 
ment, in cash, to the company.” 


It should be noted that the rules govern- 
ing payment of initial premium by pro- 
missory note have on occasion been ex- 
tended to include cases where payment was 
by post-dated check. A Kentucky case” 
provides an interesting example. There 
the applicant had applied for a policy in- 
suring against his accidental injury or 
death. He made no payment with the ap- 
plication, but when the policy was deliv- 
ered on july Ist, he gave the soliciting 
agent a check drawn to the agent’s order 
in the full amount of the premium, but 
post-dated nine days to July 10th. It ap- 
peared that the applicant’s appetite for 
alcohol was quantitative rather than quali- 
tative and when on a spree he would drink 

uite indiscriminately. Unhappily, within 
the nine day period between delivery of 
tthe policy and the date of the check, his 
thirst took him to the office of his brother- 
in-law, a physician, and while there seek- 
ing an intoxicant, he accidentally drank 
of a mixture containing strychnine. He 
died that day. The soliciting agent collect- 
ed the premium check from the decedent’s 
family, and after deducting his commis- 
sion, remitted by his own check to the 
company. However, the company learn- 
ed of the insured’s death and did not 
collect the agent’s check. Following the 
above outlined rationale, the Kentucky 
court held the company liable on the 
sages This result was not prevented 

y the contract’s express requirement of 
cash payment, since the court concluded 
that the agent’s general authorization to 
collect the first premium was broad 
enough to empower him to accept the post- 
dated check.” 


By no means every case where a solicit- 
ing agent accepts a note drawn to him per- 
sonally will result in liability for his com- 
pany. Each case must be considered in the 
context of all its facts; for the ultimate is- 
sue in every case is whether the parties in- 
tended that the note operate as payment 

“See, *f- New York Life Ins. Co. v. McCreary, 
60 F. 2d 355 (8th Cir. 1932); Kansas City Life Ins. 
Co. v. White, 33 Ariz. 303, 264 Pac. 474 (1928). 

“See, e.g., North Carolina Mutual Life Ins. Co. 
v. White, 130 Okla. 118, 265 Pac. 642 (1928). 

“Republic Life & Accident Ins. Co. v. Hatcher, 
244 Ky. 574, 51 S.W. 2d 922 (1932). 

51 S.W. 2d at 923. 
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of the premium. In a Wisconsin case,” the 
applicant, after giving his note payable to 
the soliciting agent, complied with the 
company’s request to sign an agreement 
that if he failed to pay the premium when 
due, he would return the policy and for- 
feit his rights in it. Although the premium 
note was never forwarded by the agent to 
the company, and the agent did not pay 
the premium on behalf of the applicant, 
the policy was delivered before its effec- 
tive date and before the due date of the 
first premium. Shortly after the premium 
due date, the company general agent wrote 
reminding the applicant that the premium 
had not been paid, and asking for pay 
ment. A few days later the applicant died 
Reasoning that a note does not constitute 
payment in absence of an agreement to 
that effect, and that the circumstances in- 
dicated no more than a personal extension 
of temporary credit between the soliciting 
agent and the applicant, the court held 
that the policy never took effect. Since the 
company clearly intended no extension of 
credit either to the applicant or to its soli- 
citing agent, it was not bound. The result 
was not effected by a recital in the applica- 
tion that the premium had been paid in 
cash, since the facts were otherwise. 


In Brady v. John Hancock Mutual Life 
Insurance Company,” a federal court 
weighed all the circumstances and decided 
that the parties had not intended a prem- 
ium note to operate as immediate pay- 
ment. There the application had been ac- 
companied by the applicant’s demand note 
for $150 payable to the soliciting agent. 
The application recited a total premium 
of $123.40, and in answer to a question 
whether the premium was paid, stated a 
flat “‘no.” No knowledge of the note 
transaction reached the company until the 
applicant died and a claim was submitted. 
The court rejected the claim on the 
ground that the note had been taken as 
a mere sales artifice to ward off competi- 
tion and to prevent the applicant from 
backing out of the sale. Even when view- 
ed most favorably to the applicant, the 
note amounted to no more than an agree- 
ment to pay the premium when demanded, 
and that agreement was not considered 
equivalent to present payment. 


“Wagener v. Old Colony Life Ins. Co., 170 Wis. 
1, 172 N.W. 729 (1919). 


53 F. Supp. 173 (W.D.N.Y. 1942). 
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Effect of Limitations on Agent’s Authority 


As above stated, many circumstances will 
influence the outcome of any particular 
case. Where the express contract, usually 
consisting of the application or the policy, 
or both, is clear there is of course no prob- 
lem. But where there is an ambiguity, 
companies are confronted with the broad 
general rule that an insurance policy is 
to be construed strictly against the com- 
pany or liberally in favor of the assured.” 
In a close case it may be helpful if the ap- 
plication or policy contains express provi- 
sions prohibiting acceptance by the agent 
of promissory notes, or depriving him of 
authority to extend credit or waive a re- 
quirement of cash payment.” For example, 
in a 1908 Alabama case* the policy provid- 
ed that no agent had authority, 


“to grant credit, or to extend the time 
for paying any premium, or to waive any 
forfeiture, or to bind the company by 
making any promise...; it being agreed 
that such power can only be exercised in 
writing by the president, vice president, 
actuary, or assistant actuary of the com- 
pany, at its head office, and shall not be 
delegated.”” 


This language, coupled with a provision 
requiring “actual payment of the initial 
premium,”™ prevented the policy from tak- 
ing effect even though the soliciting agent 
had delivered the policy and taken the ap- 
plicant’s note in lieu of cash payment. It 
was felt that the applicant had agreed to 
the above quoted limitation on the agent’s 
authority, since it was contained in the 
policy. Whether the case would be follow- 
ed even by the same court today is open 
to conjecture. However, provisions limit- 
ing the agent’s authority can be of no 
harm to the company, and may well justify 
allocation of few lines of aaliey space to 
them. If the language restricting the 
agent’s authority is contained in his con- 
tract of employment or in the letter trans- 
mitting the policy to him for delivery, the 
applicant will not ordinarily be bound by 


Krueger & Waggoner, The Life Insurance Po- 
licy Contract Sec. 2.28 (1953). 

See, e.g., Newsom v. New York Life Ins. Co., 
60 F. 2d 241 \6 Cir. 1932); Brady v. John Hancock 
Mutual Ins. Co., 53 F. Supp. 173 (W.D.N.Y. 1942); 
Batson v. Fidelity Mutual Life Ins. Co., 155 Ala. 
265, 46 So. 578 (1908). 

™Batson v. Fidelity Mut. Life Ins. Co., supra, 
note 21. 

Id. at 268, 46 So. at 579. 

™I bid. 
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the restrictions in absence of actual know- 
ledge that the agent had no authority to 
extend credit. To be effective against the 
applicant, limitations on the agent’s au- 
thority must be contained in an instru- 
ment which he is likely to read, or at least 
have opportunity to read. 


Alternative Effective Date Provisions 


Various courts have found difficulty in 
determining the effect of payment by 
promissory note in the increasingly com- 
mon situation where the application and 
policy provide alternative methods of fix- 
ing the policy’s effective date. Frequently 
the contract provides that the policy shall 
become effective either: (1) when the 
policy is delivered and the first premium 
aid in full during the applicant’s life, or 
(2) from the application date if at that 
time the —— paid the agent the full 
amount of the first premium in cash. Liti- 
gation has centered on the issue whether a 
promissory note delivered to the local 
agent at the time of application consti- 
tutes payment in cash, within the second 
alternative, to put the policy into effect as 
of the application date. Curiously, com- 
pany attorneys have found themselves on 
both sides of this question. Usually, in 
such a case, the company contends that the 
policy did not take effect under the second 
alternative from the time of application; 
for usually the cases arise from losses oc- 
curring between the date of application 
and the date the policy is delivered.” But 
it may happen that a company will try to 
prove that a policy took effect on the earl- 
ier date of application in order to prove 
that the loss occurred after expiration of 
the term for which coverage was provided.” 

The United States Court of Appeals for 
the Sixth Circuit construed typical alter- 
nate effective date provisions in the 1932 
Newsom decision.” In that case the ap- 
plicant, on September 7th, had made writ- 
ten application for a life policy and had 
accompanied his application with a note 
payable to the order of the local agent, “20 
days after date...upon the tender to me 
of the policy...”” He died six days after 
signing the application. In the meantime 


*E.g., Kansas City Life Ins. Co. v. White, 33 Ariz. 
303, 264 Pac. 474 (1928). 

*E.g., Moulden v. Kansas City Life Ins. Co., 139 
F. Supp. 904 (D. Cole. 1955); aff'd, 232 F. 2d 706 
(10th Cir.), cert. denied, 77 Sup. Ct. 56 (1956). 

*Newsom v. New York Life Ins. Co., 60 F. 2d 241 
(6 Cir. 1932). 

*Id. at 242. 





Page 148 


the company had written and executed the 
policy and had forwarded it to its branch 
office. However, before delivery to the ap- 
licant, the home office learned of the 
atter’s death and recalled the policies. 
The premium note was returned to the 
beneficiary. More than seven years later, 
the beneficiary sued, claiming that the 
policy had become effective by cash pay- 
ment with the application, under alterna- 
tive (2) above. It was held that the note 
did not satisfy the requirement of cash 
payment under that alternative, and that 
the agent had no authority to waive literal 
compliance with the requirement of pay- 
ment in cash. 

Like cases have not always produced 
like results. In fact, at least one company 
has had the unpleasant experience of being 
on opposite sides of the question in suc- 
cessive suits and of losing both suits when 
different courts reached contrary conclu- 
sions in construing substantially identical 
language. In Kansas City Life Insurance 
Company v. White,” the company’s Ari- 
zona general agent made a collateral agree- 
ment with the applicant to advance him 
the amount of the first premium upon his 
note. The application provided: 


“If this application is not accompan- 
ied by the first premium in cash, it is 
agreed that the company assumes no lia- 
bility whatever until a policy of insur- 
ance is actually delivered to me during 
my lifetime while I am in good health, 
and any money, check, note, obligation 
or other thing of value given to the com- 
pany or its agent, on account of the first 
premium on the policy applied for shall 
be held by the company merely as a de- 
posit and not as payment until such time 
as the policy of insurance is issued and 
delivered to me during my lifetime and 
while I am in good health, after which 
the same shall be applied on such first 
premium charge; otherwise said deposit 
shall be returned to me or my heirs, exe- 
cutors, or administrators.” 


Upon receipt by the company’s home of- 
fice of this application, the general agent’s 
account was charged the premium amount 
less commission. A policy was issued and 
there was an attempt to deliver it, but the 
assured could not be located, and there- 
fore the policy was returned to the home 
office where it was eventually cancelled. 


™33 Ariz. 303, 264 Pac. 474 (1928). 
9264 Pac. at 475. 
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No payment was ever made on the prem- 
ium note. During the policy term the ap- 
plicant died. His beneficiary submitted a 
claim based on the assumption that the 
application had been “accompanied by the 
first premium in cash” within the purport 
of the last quoted language, and therefore 
the policy became effective upon its is- 
suance. The company argued that the 
word “cash” should be accorded its com- 
mon meaning, that “cash” did not include 
promissory notes, and that the policy never 
became effective because it was never de- 
livered. In spite of the above quoted pro- 
visions, the Arizona Supreme Court held 
the company liable on the theory that the 
note was the equivalent of cash, and there- 
fore delivery was not a condition prece- 
dent to the company’s liability. 


The shoe was on the other foot when 
the same company went into the Colorado 
federal district court to litigate the Moul- 
den case." In Moulden, the applicant, on 
September 30, 1948, had given his promis- 
sory note for the first annual premium to 
the defendant company’s soliciting agent. 
On October 27, 1948, the company apnrov- 
ed the application and issued its policy. 
The next day an entry was made on the 
company’s premium record card giving the 
applicant credit for payment of the full 
first premium, and extending the policy’s 
coverage to October 27, 1949. Delivery 
was made by the local agent on November 
11, 1948, at which time the agent returned 
the applicant’s premium note in exchange 
for the latter’s check in the amount of the 
premium. No further premiums were paid 
and the applicant died on December 11, 
1949. The beneficiary’s position was that 
the policy did not go into effect until the 
date of delivery, November 11, 1948, that 
the premium paid that day provided cov- 
erage for one year thereafter plus a thirty- 
one day grace period, and that the death 
on December 11, 1949, had fallen within 
the grace period. 

In defense, the company argued that the 
promissory note given its agent should be 
treated as cash payment, that such pay- 
ment accompanying the application caused 
the policy to take effect when the applica- 
tion was approved, October 27, 1948, and 
that the grace period commenced on Oct- 
ober 27, 1949, and expired prior to the 
assured’s death. Concerning effective date, 
the policy provided: 





**Moulden v. Kansas City Life Ins. Co., 139 F. 
Supp. 904 (D. Colo. 1955). 
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“This Policy shall take effect only dur- 
ing the lifetime and good health of the 
insured either (a) upon delivery to the 
Applicant and payment of the first 
premium hereon, or (b) on the day the 
application for this policy if approved 
at the Home Office of the Company... 
if the first premium in full in cash has 
accompanied said application.”” 


The application contained language sub- 
stantially identical to that quoted above in 
discussing the Arizona case of Kansas City 
Life Insurance Company v. White.” Thus 
the company in Moulden sought to rely on 
the very principle which it had opposed 
in the White case. Moreover, the contract 
language being construed in the two cases 
is legally indistiguishable. 

Since the Moulden litigation was 
brought in the federal court only because 
of diversity of citizenship, the defendant 
relied on several Colorado precedents 
which had established in that state the 
general rule that a promissory note given 
an insurance agent in payment of the ini- 
tial premium constitutes payment to bind 
the company.” However, the federal court, 
while recognizing the existence of that 
general rule in Colorado,” held it inappli- 
cable. It was felt that the language in the 
application and policy required “cash” in 
the strict literal sense to put the policy 
into effect on the earlier date. Further, 
the proviso in the application that “any 


"7d. at 905. 

*See text at note 30 supra. 

“See, e.g., Hill v. Capitol Life Ins. Co., 91 Colo. 
300, 14 P. 2d 1006 (1932); New York Life Ins. Co. 
v. Pike, 51 Colo, 238, 117 Pac. 899 (1911); Mutual 
Life Ins. Co. v. Reid, 21 Colo. App. 148, 121 Pac. 
132 (1912). 

*See note 31 supra at 906. 
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money, check, note, obligation or other 
thing of value given to the Company or 
its agent on account of the first premium 
on the policy applied for shall be held by 
the Company merely as a deposit and not 
as payment...” was treated as precluding 
an intent that the note operate as payment. 
It should be noted that the same language 
was denied that effect in the White case. 

The Moulden decision” was affirmed by 
the Court of Appeals for the Tenth Cir- 
cuit and the Supreme Court denied cer- 
tiorari.” At best the rule in Colorado has 
been rendered less certain. Whether the 
state courts will follow the Moulden case 
can only be determined by future deci- 
sions. 


Conclusion 


The available precedents indicate that 
the outcome of any particular case involv- 
ing a promissory note given in lieu of cash 
payment for a first premium will depend 
on all the facts and circumstances of that 
case. Only if the company itself is a Brat 
to the note transaction, can it be said that 
the legal consequences are reasonably pre- 
dictable. In every other situation, addition 
or subtraction of special facts may tip the 
balance. Too often hardship factors may 
tip the scales in favor of a claimant, even 
at the expense of laying down a question- 
able precedent. Thus any company or 
agent undertaking to sell insurance by this 
informal method of financing should be 
forewarned that increased litigation may 
be the price of increased sales. 


*Id. at 905. 

“Kansas City Life Ins. Co. v. Moulden, 232 F. 2d 
706 (10 Cir. 1956) (per curiam). 

*Kansas City Life Ins. Co. v. Moulden, 77 Sup. 
Ct. 56 (1956). 





Requirements of Confinement and Medical 
Care Under Health and Accident Policies 
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ANY health and accident insurance 
policies require that the insured be 
confined to his house and under the care 
of a physician in order for the insured to 





*Of the firm of Knipmeyer, McCann & Sanders; 
Chairman of Accident and Health Committee, 
1956-57. 


recover disability benefits. The require- 
ments of house confinement and medical 
care are separately discussed in this article. 
I 
House Confinement 
It has generally been held that a pro- 
vision requiring the insured to be confined 





Page 150 


to his home in order to be entitled to full 
indemnity under the contract is valid. It 
is a condition precedent therefor to recov- 
ery for the insured to prove that he has 
been confined to the house within the 
meaning of the provisions of the policy. 
Of course, the language in policies varies 
as to this requirement and the particular 
language of each policy must be analyzed 
and construed in determining the validity 
and efficacy of the requirement of “house 
confinement”. 

In many policies, the words “house con- 
finement” are preceded by other qualifi- 
cations such as “absolutely”, “continuous- 
ly”, “strictly”, and “necessarily”. 

The word “house” is frequently further 
defined as “within the house” or “in the 
house” or other variations. The require- 
ment of “house confinement” is to restrict 
the insurors’ liability and the theory in 
that regard is that few people would sub- 
mit to “house confinement” unless they 
were actually totally disabled. 


It is to be further noted that some in- 
surance contracts in distinguishing be- 
tween partial and total disability require 
house confinement as to total disability 
provisions, but make no such provision as 
to partial disability. In many instances 
where the insured is not confined to the 
house as required by certain provisions of 
the policy he is entitled to only one-half 
of the amount payable to “house confine- 
ment” persons. Some vf the cases have in- 
dicated that “house confinement” clauses 
must be more strictly construed where they 
are accompanied by “non-house confine- 
ment” clauses. Under this theory, since 
the requirement of confinement is the only 
difference between the two clauses, a libe- 
ral construction of the “house confine- 
ment” clause would render the _ other 
clause pointless. 


The factual problem of applying the 
“house confinement” provision to specific 
cases is frequently difficult. This clause 
has been the subject of judicial interpreta- 
tion and decision in almost every state and 
there are numerous federal decisions con- 
struing the applicable state law. Some of 
these decisions are in hopeless conflict and 
it is difficult to state any general principle 
or rule. The tendency of the courts has 
been to construe such provisions liberally 
in favor of the insured and not to require 
a literal restraint within the four walls of 
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the house. Generally it may be stated that 
in construing the “house confinement” 
clauses, the courts have adopted either a 
literal construction or a liberal construc- 
tion. Under the literal construction rule 
where the insured for any reason departs 
from the four walls of his house, he is not 
entitled to recover disability benefits since 
he has not complied with the “house con- 
finement” provisions of the policy. In 
most cases, however, under the literal in- 
terpretation rule, the policies in question 
contain both a “house confinement” and 
a “non-house confinement” clause and it 
has been held that the former must be 
given a strict interpretation in order to 
give full effect to the latter. In other in- 
stances, the adoption of the literal con- 
struction doctrine was based on the word- 
ing of the particular “house confinement” 
clause. 

The majority rule appears to be that if 
the insured occasionally departs from his 
house in order to get fresh air and exercise 
and to visit his physician’s office for exam- 
ination or treatment it does not preclude 
him from recovering the benefits provid- 
ed under “house confinement” clauses. Of 
course, in all situations, the factual situa- 
tion must be closely examined and even 
under the liberal construction rule where 
the insured leaves his house for primarily 
business or other personal reasons, it has 
been generally held that he is thereby pre- 
cluded from recovering benefits for house 
confining illness or accident. 


The literal construction rule is repre- 
sented by the decision of the court in Mc- 
Farland v. Pacific Mutual Life Insurance 
Company, 192 F. 2d 193, 29 A.L.R. 2d 
1403 (certiorari denied in 343 U. S. 915). 
In that case the insured had suffered polio 
and had a paralysis of both legs. He was 
unable to leave his home without artificial 
aids or the help of others, but by use of 
walking sticks, wheel chair and a specially 
equipped automobile, he was able to make 
various trips visiting, among others, his 
physician. There was no contention but 
what the insured was totally and perma- 
nently disabled. The United States Court 
of Appeals for the Seventh Circuit held 
that under the Wisconsin law the insured 
had failed to qualify under the “house con- 
finement” clause requiring that the insur- 
ed be “necessarily strictly confined within 
the house” and that he be “therein regu- 
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larly visited and attended by a legally 
qualified physician.” 

Another case representing the strict con- 
struction rule is the decision of the Eighth 
Circuit Court of Appeals in the case of 
Mutual Benefit Health & Accident Asso- 
ciation v. Cohen, 194 F. 2d 232. In that 
case the policy provided that the disability 
must confine the insured continuously 
within doors and require regular visits 
therein by a legally qualified physician. 
The insured was unable to transact busi- 
ness and could only shuffle from chair to 
chair. For a few months he took short 
walks on the sidewalk. In good weather 
his wife would take him out to sit on the 
porch and occasionally he would go for 
an automobile ride. These acts were under 
the instructions of his doctors to prevent 
an excessive stiffening of the joints. The 
charge of the trial court to the jury was 
in part as follows: 

“Now then I think it is my duty to tell 
you if he went on the outside and rode in 
an automobile, and if he did that, and 
you find from the evidence he did that, 
as a part of the treatment and that other- 
wise it would have been necessary for him 
to have remained in the house by reason 
of the confining illness and he was totally 
disabled, then within the purview of the 
law as I interpret the law, he was disabled 
within the meaning of the policy.” 

The circuit court of appeals held, how- 
ever, that this was not a correct charge 
and, since the insured was not continuous- 
'y confined within doors, he could not re- 
cover. The court further held that where 
the policy required that the insured be 
treated by a physician once a week, there 
was no discretion in the insured or in his 
attending physician as to whether weekly 
visits were necessary; compliance with 
them was pre-requisite to recovery. 

These two cited cases represent the so- 
called strict construction rule. Opposed to 
the strict construction rule is the so-called 
liberal construction rule, which holds that 
an insured may be “house confined” al- 
though he takes some exercise outdoors 
and takes short walks for his general 
health. 

The rationale of the liberal rule is stated 
in the case of Columbian Relief Fund As- 
sociation v. Gross, 25 Ind. App. 215, 57 
N.E. 145, where the insured went outdoors 
to visit his physician’s office for treatment 
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and to take occasional brief exercise. In 
that case the court said: 

“The very acts of which appellant com- 
plains were done for the purpose of re- 
storing the member’s health and thus end- 
ing his right to benefits. The policy itself 
requires that, in order to receive benefits, 
the beneficiary must be under a physician's 
care. Appellant would, no doubt, earnestly 
complain if a member continued sick 
through refusal to follow the physician's 
instructions. And it now complains be- 
cause the member, in trying to regain his 
health, followed out the instructions of a 
physician, which the policy compels him 
to follow before he can claim benefits. It 
would be unreasonable to compel a mem- 
ber to place himself under a physician's 
care, and then deny him benefits for sub- 
mitting himself to that physician’s treat- 
ment.” 

In a number of cases, the view has been 
taken that substantial confinement by rea- 
son of illness or accident constitutes a suf- 
ficient compliance with a “house confine- 
ment” provision. A number of decisions 
have emphasized the nature of the illness 
or other disability rather than the extent 
of the confinement and under this theory 
if the insured is suffering from a serious 
disabling illness, the fact that he may oc- 
casionally go out of doors will not preclude 
recovery. 


In Newton v. National Life Insurance 
Company, 161 La. 358, 108 So. 769, the 
court held that the word “confine” as used 
in the policy meant inability to do work 
rather than physical inability to leave the 
house. In certain other cases, it has been 
held that the requirement of “house con- 
finement” is merely an evidentiary one de- 
signed to show with certainty the insured’s 
total disability. It was pointed out in 
Metropolitan P. G. & C. Insurance Com- 
pany v. Hawes, 150 Ky. 52, 149 S.W. 1110, 
that a provision requiring the insured to 
be confined “to the house” was less rigid 
than one requiring him to be confined “in 
the house”. It has been stated that the 
phrase “confinement to the house” was 
more favorable to the insured than the 
phrase “necessarily and continuously con- 
fined within the house.” 

It has been further indicated that the 
use of the word “strictly” in connection 


*Rocci v. Massachusetts Accident Company, 222 


Mass. 336, 110 N.E. 972, 226 Mass. 545, 116 N.E. 477. 
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with “continuously” would seem to call for 
a less liberal construction than where the 
word “strictly” was not added.’ 


No effort has been made in this article 
to collect or analyze all of the various cases 
in each state dealing with this problem, 
but for further study and research the 
reader is referred to an excellent annota- 
tion in 29 A. L. R. 2d 1408. 


It would appear that the liberal rule of 
construction is the one which most courts 
will attempt to follow and there are in- 
dications that some of the earlier decisions 
requiring a strict construction of this pro- 
vision will be overruled. For example, in 
the case of Occidental Life Insurance Com- 
pany v. Bocock, 77 Ariz. 51, 266 P. 2d 1082, 
the Arizona Supreme Court overruled the 
previous literal interpretation of the 
“house confinement” clause required in 
the case of Mutual Benefit Health & Acci- 
dent Association v. Ferrell, 42 Ariz. 477, 27 
P. 2d 519. 


In the Occidental Life Insurance Com- 
pany case supra, the Arizona Supreme 
Court held that the insured was “neces- 
sarily and continuously confined within 
the house” even though she was occasion- 
ally driven to the doctor’s office and to a 
market where she sat in a car while gro- 
ceries were being purchased and spent 
about an hour a day in the sunshine in her 
yard. 


Some policies contain a provision requir- 
ing the insured’s confinement to bed in 
order to receive sick or accident benefits; 
however, it has been held that where the 
insured is blind or insane, recovery is 
permitted though he is not confined to his 
bed.’ Again we find that the courts also 
adopt either a liberal or literal construc- 
tion of the “bed confinement” clause. The 
very literal interpretation is indicated by 
the case of Wilkes v. National Life & Acci- 
dent Insurance Company, 7 Tenn. App. 
36, where the policy provided for disabili- 
ty benefits and that the insured be “neces- 
sarily confined to his bed.” The evidence 
showed that the insured had been para- 
lyzed and could not use the lower portion 
of his body and was unable to leave his 


"Stewart v. Continental Casualty Company, 141 
Wash. 213, 250 Pac. 1084. 

*Mathews v. Louisiana Industrial Life Insurance 
Company, 11 So. 2d 80; Powell v. Liberty Life In- 
dustrial Company, 2 So. 2d 638, 197 La. 894. 
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room, but he was not necessarily confined 
to his bed and, under these circumstances, 
the court held that the plaintiff was not 
entitled to recover under the policy. 


II 
Medical Care 


The requirement of the attendance by 
a physician under a health and accident 
policy has been generally held to be a valid 
and enforceable provision and such a pro- 
vision is to be given its usual and normal 
meaning. Of course, this provision is to 
guard against fraudulent claims and the 
provision should be construed from the 
point of view of such purpose.‘ The clause 
requiring the insured to be under the reg- 
ular care and attendance of a physician 
does not require daily care or care at all 
times and a provision requiring attendance 
regularly at least once a week merely re- 
quires substantial compliance and a slight 
variance of a day or a few days from week 
to week is immaterial. It is generally con- 
sidered that treatment at the office of a 
physician will meet the policy provisions 
specifying treatment of insured while he 
is confined to his bed or his home; but 
there is authority holding that a condition 
requiring regular attendance by a physi- 
cian at the insured’s home is not met by 
a visit to a physician’s office. 


Some questions have arisen as to who 
are “physicians” within this particular 
clause. An osteopath has been held to be 
a physician and to be included.’ 


_ However, a chiropractor has been con- 
sidered by two courts not to be a physician 
within this definition.‘ 


The word “care” means _ oversight, 
watchful regard and attention.’ 


In the case of Federal Life Insurance 
Company v. Gann, 120 S.W. 2d 563, 196 
Ark. 958, the court held that “care” did 
not mean that the insured need be moth- 
ered or wet-nursed. The court further held 


‘Oittey v. National Casualty Company, 81 N. Y. S. 
2d 534, 192 Misc. 902. 

*Anderson v. National Casualty Company, 135 
N. Y. S. 889, 151 —_ Div. 439. 

"Erdman v. Great Northern Life Insurance Com- 
pany, 235 N.W. 260, 253 Mich. 579; Isaacson v. 
Wisconsin Casualty Association, 203 N.W. 918, 187 
Wis. 25. 

"Lustenberger v. Boston Casualty Company, 300 
Mass. 130, 14 N.E. 2d 148, 115 A. L. R. 1055. 
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in that case that a provision of the policy 
that no indemnity would be paid for any 
period of disability during which the in- 
sured was not under the regular care and 
attendance of a physician other than him- 
self did not require daily care or care at 
all times and the mere fact that the in- 
sured who was a physician was not under 
the direct care of a physician, other than 
himself, while making trips to consult spe- 
cialists did not preclude him from recov- 
ering for time he was enroute to consult 
the specialist. 

A number of decisions have held that 
a provision in a health and accident policy 
contemplating regular attendance by a 
legally qualified physician or surgeon up- 
on the insured in the event of his becom- 
ing disabled was merely evidentiary, in its 
effect, and was accordingly held not to pre- 
clude a recovery for total disability if not 
complied with. Most of the decisions at- 
tempt to apply a liberal rule of construc- 
tion and consequently hold that a person 
may be under the care of a physician re- 
gardless of whether medical treatment is 
rendered. Furthermore, where medical 
care is useless, the courts have held that the 
provision of the contract was excused since 
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the law does not contemplate the doing of 
a useless thing.’ 

Furthermore, it has been held sufficient 
to comply with the “attendance” provision 
for the physician to make several calls in 
person and others by telephone.’ 

Sending the insured medicine and pre- 
scriptions through the mail has been held 
in compliance with the policy terms.” 

One case has held that where the in- 
sured was financially unable to undergo an 
operation, his failure to receive regular 
medical attention as required by the policy 
did not preclude him from recovering to- 
tal disability benefits.” 

Some cases have held that this provision 
applies only to sick benefits and not acci- 
dent, so as not to preclude recovery where 
disability results from injury.” 

*Moore v. Standard Accident Insurance Company, 
245 Ill. App. 300; Hunter v. Federal Casualty Com- 
pany of Detroit, 191 N. Y. S. 474, 199 App. Div. 223. 

*Bass v. Pioneer Life Insurance Company, 227 
S.W. 639, 206 Mo. App. 626. 

*Inter-Ocean Casualty Company v. Huddleston, 
45 S.W. 2d 24, 184 Ark. 1129. 


“North American Accident Insurance Company 
v. Henderson, 177 So. 528, 180 Miss. 395. 


"'Pilgrim Health & Life Insurance Company v. 
Jenkins, 170 S.E. 687, 47 Ga. App. 441; Eaid v. Na- 


tional Casualty Company, 259 Pac. 902, 122 Ore. 547. 


Liability Imposed By Law 


HERBERT A. Kuvin*® 
Coral Gables, Florida 


HE insuring agreements of casualty 

types of insurance policies provide 
that the insurer agrees “to pay on behalf of 
the insured all sums which the insured 
shall become obligated to pay as damages 
because ...”* and then it goes on to insure 
either for bodily injury or property dam- 
ages. 

One writer’ places this type of insurance 
under a classification of “Liability Insur- 
ance” and includes therein such types of 
insurance contracts as: 


*Professor of Law, Director of Insurance Law 
Training Program and Conference, School of Law, 
University of Miami, Coral Gables, Florida. 

*Taken from any currently used policy of the 
casualty type except the new or modern types. 

"Riegel & Miller: “Insurance Principles & Prac- 
tices” (8rd Ed., 6th printing 1953) Prentice-Hall, 
Inc., Chapter 28 which the author's note says is a 
new chapter. 


“I. Business liability 


A. Owners’, Landlords’ and Ten- 
ants’ public liability 
. Elevator public liability 


. Manufacturers’ and contractors’ 
public oe 
. “Teams” (vehicular and car) 


ublic liability 
roducts liability 

. Contractual liability 

. Contingent liability 

. Other Fiability forms: 


. Water damage legal liability 
. Sprinkler leakage legal liabili- 


Lom oO Oe 


ty 
. Innkeepers nag | 
. Safe depository liability 
. Libel liability 


Ot Oo N= 
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“II. Professional liability 


A. Physicians’, surgeons’ and den- 
tists’ malpractice liability 

B. Hospital liability 

C. Druggists’ liability 

D. Optometrists’ liability 

E. Beauty parlor public liability 

F. Accountants’ liability 

G. Architects’ liability 


“III. Personal liability 


A. Residence liability 
B. Sports liability 
C. Other personal liability.” 


To these can be added such insurance 
contracts as Attorneys’ Errors and Omis- 
sions Liability, Aviation Liability, and the 
entire gamut of currently available cover- 
ages and types of insurance as will be 
found in the Comprehensive Personal Lia- 
bility and “package types” or “block types” 
of contracts. Another author’ designates 
one chapter‘ as “Miscellaneous Liability” 
within which he covers all types of cover- 
age for one who causes damages to anoth- 
er’s property or bodily injury by reason of 
his actions, and a separate chapter’ to 
“Automobile Insurance” which is our cur- 
rently much used “Combination Automo- 
bile Policy.” 

Each of these authors predicate their dis- 
cussions of the said policies with an expla- 
nation of the law of torts, or “liability” 
which the insured may be subject to by 
reason of his operation, whether of a ve- 
hicle, business, vocation, or any other in- 
surable risk.’ They in effect advise that 

"See notes (2) and (8). 
the insurer, by his contract, agrees to pay 
on behalf of the party insured the amount 
(up to the policy limit) which the insured 
is obligated to pay because of the liability 
IMPOSED BY LAW upon him for dam- 
ages. 

3§. B. Ackerman: “Insurance” (3rd Ed. revised 
printing, 1951) The Roland Press Company. 


‘Id. Chapter 18, pp. 485 to 542. 
‘Id. Chapter 19, pp. 543 to 601. 


*See form No. AC of the “Combination Automo- 


bile Policy” issued as one of other forms of insur- 
ance policies contained in a kit of Specimen _poli- 
cies prepared and distributed by National Board 
of Fire Underwriters in consultation with Ameri- 
can Association of University Teachers of Insur- 
ance; form set forth on page 792, Appendix L, Pat- 
terson: Cases on Insurance, (3rd Ed., 1955) The 
Foundation Press; also see most of the policy forms 
contained in the kit of policies prepared and is- 
sued by the Association of Casualty and Surety 
Companies in consultation with American Associa- 
tion of University Teachers of Insurance. 
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What is the meaning of “liability im- 
posed by law’? What was it intended to 
mean at the time it was placed in the con- 
tract of insurance? What has it become to 
mean? If there is any change in its mean- 
ing, why, who and what has caused it to 
be changed? What will it become to mean? 
What will the foreseeable “end result” be? 


Except for life insurance and “‘accident’” 
(better known as “accident and health’) 
insurance, an insurance contract is, in gen- 
eral, a contract of indemnity, distinguish- 
able from a surety contract or a warranty. 
Casualty insurance is the all-inclusive term 
given to those forms of insurance contracts 
providing for payment for loss or damage 
resulting from an accident or some unan- 
ticipated contingency, except fire and the 
elements.” 


Casualty insurance is now generally di- 
vided into two classifications: 


A: Indemnity insurance: which is ap- 
plied to contracts which indemnify the in- 
sured against loss incurred by the insured 
by reason of damages sustained by others.” 

B: Liability insurance: which is applied 
to contracts by which the insured is in- 
demnified against liability on account of 
bodily injuries or property damages sus- 
tained by others than the insured.” 


Both forms of insurance have been held 
to be “indemnification” insurance.” How- 
ever, the law recognizes the distinction and 
such policies are termed either a “liability” 
policy, or an “indemnification” or “indem- 
nity” policy depending upon whether or 


“accident insurance” as defined in 44 C.J.S. p. 
474, section 2: “Accident insurance is insurance 
against loss or damage due to accidental injury to 
the person insured and resulting in disability or 
death.” 

*Liverpool & London & Globe Ins. Co. v. Jones, 
180 S.W. 2d 519, 522; Comm. v. Mellon Indemnity 
Corp. 69 Pa. Dist. & Co. 177, 59 Dauph. Co. 108; 
General Lloyds Fire & Cas. Co. v. Bailey, Civ. App. 
253 S.W. 2d 1017. 

“Mangelsdorf v. Penn. Fire Ins. Co., 26 S.W. 
2d 818, 822, 224 Mo. App. 265; Ziman v. U. S. Fi- 
delity & Guaranty Co. of Baltimore, Md., 238 N.W. 
100, 214 Iowa 468; Omricon Co. v. Central Sur. & 
Ins. Co., 160 P. 2d 629, 23 Wash. 2d 135. 

“State ex rel. Travelers’ Indemnity Co. v. Knott, 
153 So. 304, 306, 114 Fla. 820; Employers’ Liability 
Assur. etc. v. C. E. Carnes & Co., D.C. La. 24 F. 
Supp. 128, 135; Alberts v. Amer. Cas. Co. of Read- 
ing, Pa., 200 P. 2d 37, 88 Cal. App. 2d 891; Bd. of 
Trade Livery Co. v. Georgia Cas. Co., 200 N.W. 
633, 160 Minn. 490; 40 A.L.R. 678. 

™See cases under note (10) and as to liability 
insurance being a form of indemnification insur- 
ance see Malachowski v. Varro, 244 Pac. 936, 76 Cal. 
App. 207; Kurzon v. Union R.R. Co. of N.Y., 14 
N.Y.S. 2d 530, 172 Misc. 37. 
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not it, the contract of insurance, insures 
against LIABILITY or LOSS.” Whether it 
is one form of contract or the other, legally 
speaking, depends upon the intention of 
the parties as evidenced by the phrase- 
ology or the use of the words in the con- 
tract of insurance. The courts have given 
effect to the language used in the policy 
and the objects sought to be effected by 
the parties, rather than the words intended 
to be used.“ They recognize that there is 
a very marked difference between a con- 
tract against LOSS and one against LIA- 
BILITY.” If the policy contains condi- 
tions inconsistent with the theory against 
damage indemnification, or otherwise 
clearly shows an intent to insure against 
liability for damages, it will be so con- 
strued, and the mere fact that the policy 
reads that it insures against loss or damage 
by reason of liability, does not make it a 
contract of INDEMNITY as distinguished 
from a contract of LIABILITY. Where, 
however, the contract shows clearly, by its 
terms, that it is the intention of the in- 
surer to be liable for the damages that the 
insured has been compelled to pay, it is a 
contract of indemnity.” 

Originally, insurance policies were in- 
tended to be indemnity insurance con- 
tracts. With the development of liability 
insurance in the employer and employee 
fields” the insurance industry either 
through design or per adventure issued 
policies which the courts began to consider 
as LIABILITY contracts and not INDEM- 
NIFICATION contracts. In any event, 
whatever the initial cause, whether compe- 
tition among companies, errors by under- 


8Tubize Chatillon Corp. v. White Transporta- 
tion Co., DC Md. 11 F. Supp. 91; Hodges v. Ocean 
Accident & Guarantee Corp., 18 S.E. 2d 28, 66 Ga. 
App. 431, cert. denied 62 S. Ct. 1299, 316 U.S. 693, 
86 L. Ed. 1763; Malley v. American Indemnity 
Corp., 146 Atl. 571, 572, 297 Pa. 216, 81 A.L.R. 
1322; Taylor Dredging Co. v. Travelers Ins. Co., 
C.C.A. N.Y. 90 F. 2d 449. 

“Michel v. American Fire & Cas. Co., C.C.A. 
Fla. 82 F. 2d 583. 

“Chodosh Bros. v. American Mutual Liability 
Ins. etc., 196 Atl. 654, 655, 119 N.J.L. 335; Tuck v. 
Commercial Std. Ins. Co., Tex. App. 164 So. 472, 
476; Trandum v. Trandum, 245 N.W. 380, 381; 
Pageway Coaches v. Bransford, Civ. App. 71 S.W. 
2d 561, aff'd 104 S.W. 2d 471, 129 Tex. 327. 

“Tubize Chatillon Corp. see note (13); Barsuk 
v. Independence Indemnity Co., 258 N.Y.S. 148, 
236 App. Div. 162, reversing 254 N.Y.S. 352, 142 
Mis. 260; Ducommun v. Strong, 214 N.W. 616, 193 
Wis. 179; Cushman v. Grafton County, 79 A. 2d 
630, 97 N.H. 32. 

“Kuvin: Auto Liability Insurance: What Is Its 
Future Course?, 1956 Ins. L.J. 407. 
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writers in anticipation of legal effect of 
language used, or what, the courts began 
to resort to every device to interpret con- 
tracts of insurance as LIABILITY con- 
tracts. 

There was, before 1935, no such thing as 
a uniform automobile liability insurance 
policy. The first “standard” automobile 
liability policy was completed in May, 
1935. This was the result of the work of 
the committee of the Insurance Section of 
the American Bar Association with a com- 
mittee representing insurance companies 
of the National Bureau of Casualty and 
Surety Underwriters and the American 
Mutual Alliance. There have been many 
revisions since that date.” The policy then 
read: “... To pay on behalf of the insured 
all sums which the insured shall become 
obligated to pay BY REASON OF THE 
LIABILITY IMPOSED BY LAW upon 
him for damages, ...” 

This has been held to be an outright lia- 
bility insurance policy, giving rise to a 
completed cause of action against the car- 
rier in favor of the injured person as soon 
as liability is imposed upon the insured. 

Just to quote from the authority,” above 
indicated, which projected the new forms 
of policies, it is apparent that the courts, 
as early as 1935 and thereafter began 
changing the concepts of such insurance 
contracts and agreements: 


“There can be no question that the com- 
pilers of this form of policy intended it 
to provide indemnity against liability 
and that it would be so construed by the 
court. The cases here cited are largely 
examples of interpretations of similar 
but not identical provisions in various 
forms of liability policies. In a number 
of the cases the courts resorted to strain- 
ed interpretations in order to convert 
what were obviously intended to be in- 
demnity policies into liability policies. 
Annotations: 6 A.L.R. 380; 13 A.L.R. 
136; 28 A.L.R. 1301; 37 A.L.R. 644; 41 
A.L.R. 509; 83 A.L.R. 677; 117 A.L.R. 
239.” 


I will not go into the long history of the 
courts’ erroneous but effective disregard of 
the actual intention of the contracting par- 
ties, neither will I demonstrate the devious 








*See preface in front of Insurance Policy Anno- 
tations, Vol. I, Section of Insurance Law, American 
Bar Association, page 9. (1941) 

*Vol. I. Insurance Policy Annotations, 28 Ins. 
Law Sec., A.B.A. 
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and specious devices resorted to by the 
courts to effect its basic rule of construc- 
tion of contracts of insurance different 
from contracts in general.” 

Suffice it to say that the courts have not 
been of any help in the establishment of 
stability in the insurance business. Unlike 
other endeavors, where the parties have 
some idea what the legal effect of their 
agrements or actions may be, the insurance 
industry has no idea nor can it rely upon 
decisions as precedent to foretell or fore- 
see how its contracts or actions thereon or 
in connection therewith may be con- 
strued.” 


Although the courts state that if the in- 
tention of the parties appears to have their 
contract of insurance considered as pure 
“indemnification”, and the said contract so 
states the intention of the contracting par- 
ties will control and be given effect, these 
very same courts have resorted to various 
devices to interpret such documents as con- 
tracts of “liability.” 

This tendency, is not caused by lack of 
knowledge of the law of construction of 
contracts, but through lack of knowledge 
of insurance, by economic and social con- 
siderations, as well as political pressures. 

Lack of knowledge can best be illustrat- 
ed by the situation of which this writer was 
a personal witness. My dean and I were 
having lunch at the country club discuss- 
ing the inauguration of an insurance law 
training program in the law school. We 
were joined by a friend of the dean’s who 
was a United States district court judge 


A contract of insurance should be so written 
that “he who runs can read”, (Provincial Ins. Co. 
v. Morgan (H.L. 1932) A.C. 240), or it should be 
construed most strictly against the person who 
wrote it. In another case it was held that since the 
wording in the — had been construed differ- 
ently by two different jurisdictions, and such dif- 
ference could not be justified or distinguished on 
the facts in those cases, there then was an am- 
biguity in the contract (such diversity of con- 
struction was ~_ of such ambiguity) and the 
contract should be construed against the insur- 
ance company and in favor of the insured. Gould 
Morris Electric Co. v. Atlantic Fire Ins. Co., (S. Ct. 
No. Car. 1948), 229 N.C. 518, 50 S.E. 2d 295. 
Thus it can be seen the extent to which some 
jurisdictions will go to strain to determine that 
an “ambiguity” exists, even to the extent of an 
ambiguity in law. 

"Ray Murphy: The Future of Insurance, Awards 
and Compensation, 1953 Ins. L.J. 90; Kuvin: 
Would a Uniform Insurance Code be Advisable? 
1953 Ins. L.J., (June, 1953) Arthur C. Mertz: 


The Claims Man’s Part in the Casualty Insur- 
ance Panorama, in his address before the Claim 
— of Mutual Casualty Companies, May 
, 1956. 
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from another state, who was helping clear 
up the congested trial calendar in Florida. 
My dean asked him how it was that he 
could take the time to come all the way 
out to the country club for lunch when he 
was in the midst of trying cases. He advis- 
ed that he was sitting in on an automobile 
accident case, the defendant was insured, 
the plaintiff wanted $15,000 to settle and 
the defendant had offered $4,500 to settle. 
He had told the defendant’s attorney to 
contact his insurance company and get 
them to raise the “ante”. The defendant’s 
attorney told him that the company had 
gone as high as the facts in that case war- 
ranted. I then asked him what about lia- 
bility, and he advised that it was very ques- 
tionable, but that the plaintiff was such a 
nice person, really was injured, that he 
told the defendant’s attorney that the in- 
surance company had so much money it 
should pay the plaintiff regardless of the 
liability or extent of injuries. I.turned to 
him and asked him, “Judge, if the defen- 
dant was a bank being sued by the plain- 
tiff for money and there was a serious 
question as to whether the bank was liable 
or not, would you tell the bank’s attorney 
to tell the bank to pay the plaintiff, re- 
gardless of liability, since the bank had so 
much money?” He looked at me very pa- 
tronizingly and said, “Of course not”. The 
bank is state and nationally regulated; its 
officers are trustees of its depositors and 
stockholders. They don’t dare make un- 
justifiable payments or they would be per- 
sonally answerable for so doing.” 


I turned to my dean and couldn't help 
suppressing a smile and said, intending the 
judge to hear me and be informed: “Our 
judges are selected from our lawyers, the 
law schools train and prepare individuals 
for practice as lawyers, don’t you think it 
high time for everyone to know that insur- 
ance companies are very close relatives to 
banks? That insurance companies are reg- 
ulated just as closely as banks and that the 
officers and directors are as much trustees 
of their policyholders and stockholders as 
bank officers and directors?” The judge 
turned to me and said, “Do you really 
mean that, professor?” I said, “Judge, all 
you have to do is look at any state statu- 
tory index and you will find such regula- 
tory and administrative laws.” Needless 
to say that judge saw the “gospel” — he 
finished his lunch and rushed back to his 
courtroom to continue with the trial of the 
case. 
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While it is true that when a case involv- 
ing the construction of the terms of a 
policy is argued before a judge and the 
lawyers present him with the law, as such 
lawyers see it, and the judge must make 
his choice as to which of the two divergent 
contentions he will adopt, if he does not 
have a grounding in the philosophy and 
nature of insurance, its history of develop- 
ment, customs, usages, and purposes, how 
can he intelligently and correctly interpret 
not only the “intention” of the parties, but 
also their rights and liabilities. 

We, therefore, have lack of knowledge as 
one of the factors responsible for the de- 
velopment of “liability” insurance, in 
place of its intended predecessor, “indem- 
nity” insurance. 

Those in the field of fire and casualty 
insurance should not feel badly. They are 
not alone. The field of suretyship, that 
sacred field of law, where technicalities of 
interpretation, liability and measure of 
damages is and has been the subject of in- 
struction in law schools, has not been ne- 
glected by the courts in their current trend 
to change its basic concept.” Here also, 
the courts are applying the so-called “liber- 
al” rule where the surety is a compensated 
surety. Obviously, this is so because it is 
considered “insurance”. 

We are reminded that our United States 
Supreme Court™ has put us on notice that 


“A person has no property, no vested in- 
terest in any rule of the common law. 
That is only one of the forms of muni- 
cipal law, and is no more sacred than 
any other. Rights of property which 
have been created by the common law 
cannot be taken away without due pro- 
cess; but the law itself, as a rule of con- 
duct, may be changed at the will... of 
the legislature, unless prevented by con- 


"Gibbs v. Hartford Accident & Indemnity Co., 
(Fla. 1952) , 62 So. 2d 599 wherein the court found 
that the authorities are grouped into three classes: 
(1) the strict rule, which holds that even a minor 
or slight departure from the terms of the contract 
will relieve and discharge the surety; (2) the ma- 
terial departure rule, which holds that the depar- 
ture from the terms of the contract, must be of 
a material and substantial nature to relieve the 
surety; and (3) the equity rule, which holds that 
if the departure from the original contract results 
in injury to the surety, then ipso facto such de- 
parture must be classified as material, but the 
surety is not relieved and discharged in toto, but 
only to the extent of the damages so sustained by 
such surety by reason of the deviation or depar- 
ture. 

=Second Employers Liability Cases, 223 U.S. 1, 
49, 32 S. Ct. 169, 175, 56 L. Ed. 327, 346. 
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stitutional limitations. Indeed, the great 
office of statutes is to remedy defects in 
the common law as they are developed, 
and to adopt it to the changes of time 
and circumstances ...” (Italics supplied) 


Thus any rule of law can be changed by 
legislative enactment. If this were true 
that the common law, the existence of the 
body of law that has grown up from pre- 
vious decisions, were changeable only by 
legislative edict, we might have some de- 
gree of permanency of the common law. 
But—our courts themselves have under- 
taken to change the body of the common 
law to fit the times and circumstances then 
being considered. By the very nature of 
jurisprudence, law, per se, is divided into 
the common law or unwritten law and the 
written law or legislative law.” By its crea- 
tion and development, this common law 
is subject to the influences of change in 
time, circumstances, customs, PLUS the 
court’s impression of these _ influences. 
Hence IT, the said common law, is also 
subject to change.” 

We then have the inescapable situation 
that law is subject to change by reason of 
the influence of change in time, circum- 
stances, customs, AND the impressions of 
the courts as to what the law should be, 
as well as the changes that the legislative 
bodies can render in the body of the law 
by its enactments. 

In a prior paper, I indicated what is 
believed to be the future of liability insur- 
ance.” A prediction was ventured that 
automobile liability insurance would even- 
tually take on the aspects of and follow the 
course of the employer-employee liability 
aspect of the body of law. I indicated that 
it may take on the form, scheme and attri- 
butes of the workmens’ compensation or 
federal employer and employee laws as we 
know them today. Mark — I did not ad- 
vocate this change. I merely pointed to the 
flags in the wind — the trends, agitations, 
contentions and discussions and reminded 


*Robinson: Elementary Law (Revised Ed., 1910) 
Little, Brown & Co., p. 7 wherein the author indi- 
cates that it is called the unwritten law because of 
its mode of development, which embraces the cus- 
tomary law and embraces the rules of civil conduct 
which originated in the common wisdom and ex- 
perience of society and became established into cus- 
tom and finally received judicial sanction and 
affirmance in the decisions by the courts of last 
resort. 

*Dcan Wm. L. Prosser: Recent Developments in 
the Law of Negligence, 9 Ark. L.R. 81. 

*Kuvin: Auto Liability Insurance: What is its 
Future Course? 1956 Ins. L.J. 407. 
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that the same factors are present today 
(and have been for some years) agitating 
for a “solution” to the same problems con- 
fronting the public with relation to auto 
liability, as existed with relation to em- 
ployer-emnployee liability. I attempted to 
raise the red flag of warning to the insur- 
ance industry. 

The Association of Casualty and Surety 
Companies, one of the conservative, na- 
tional insurance organizations and surely 
one of the largest stock insurance company 
organizations in the country” has always 
been an opponent contending against this 
agitated change from the standards in 
force. Mr. J. Dewey Dorsett, the general 
manager of this organization, in an ad- 
dress delivered before the annual meeting 
of the Southern Safety Conference in At- 
lanta, Georgia, in March, 1956,” lays down 
six postulates: 


“(1) Let’s stop kidding ourselves about 
the enormity of the traffic accident 
problem. 

(2) Let’s get realistic about traffic laws 
and regulations. 

(3) Let’s have strict enforcement of our 
traffic laws and regulations. 

(4) Let’s have more realistic court 
handling of traffic cases. 

(5) Let’s have more and better roads.” 


He states: 


“...We can’t cut $5 billion a year out 
of a nation’s economy and write it off as 
something George will pay for. Joe and 
ane will pay, too. Your pocket buok 
is in the middle, not to mention your 
life and limb.” 


If he were addressing you, an assembly 
of insurance company officials, executives 
and officers, he would state that unless the 
traffic accidents are reduced, you will eith- 
er have to change your concept of your 
type of business, or find yourselves out of 
business. Claims are created by accidents. 
Claims ultimately result in losses paid. 
Losses paid are reflected in loss ratios. It 


"Organized, Jan. 1926, p. 400 Insurance Alma- 
nac (1955). 

*Mr. Ray Murphy, Gen. Counsel of this organi- 
zation is recognized in the insurance industry as 


the spokesman and champion thereof. See note 
(20) supra for his paper. 
Ideas to Prevent Accidents”, J. Dewey Dor- 


sett, page 35, The Casualty and Surety Journal, 
September, 1956. . ; E 

is common knowledge in the insurance in- 
dustry that the loss ratios for the first half 
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of 1956 are far in excess of the 1955 loss 
ratios and surely in excess of the antici- 
pated loss ratios for that 6 months period 
of 1956.” 

What is causing this? Many, many fac- 
tors are responsible. Just to mention a few 
of the most commonly admitted: 

1. Inflation of the dollar or the reduc- 
tion of the purchasing power of the dollar. 

2. Concerted action by various groups” 
to make the automobile owner absolutely 
liable, for damages to the person or pro- 
perty injured, by reason of the use of an 
automobile, regardless of fault and thereby 
make the insurance company that insures 
such automobile guarantors of such use. 


3. Crowded court calendars with the at- 
tendant delay in disposition of cases caus- 
ing the hue and cry for some other method 
of determination of liability, or the entire 
abolition of liability as an element of con- 
sideration. 

These are some of the much discussed 
considerations either motivating or relied 
upon by those who are constantly indicat- 
ing that “all is not right.” 

If these advocates would merely point 
out these factors, and the others that exist, 
and stop there, perhaps some solution 
could be arrived at. Where a situation is 
known to exist, then differences of opinion 
as to solution can be reconciled and re- 
solved. But where each advocate or group 
of selfish interests project what he or it 
considers an evil and then proposes a 
remedy therefor, only confusion can result. 


This is what is now existant in the field 
of auto liability insurance. 

The old strategy of divide and conquer 
is still new and effective. 

The “casualty” insurance industry is 
often hopelessly divided. The “stock” com- 
panies are against the “mutuals.” Both are 
against the “independents.” On many oc- 
casions when the stock companies have ap- 
peared to enter an objection to legislative 


*Roger Kenney: How Important is “Liquidating 
Value”, etc.: United States Investor, Sept. 1, 1956, 

»_ i. 
é *Ray Murphy: The Future of Insurance, Awards 
and Compensation, 1953 Ins. L.J. 90; Albert L. 
Plummer: The Uncompensated Automobile Acci- 
dent Victim, XXIV Insurance Counsel Journal, 78, 
Report by W. Percy McDonald, Chairman of the 
Insurance Section of the American Bar Assn., dated 
July 1, 1956, in opposition to the proposed estab- 
lishment of a new section of the said association, 
entitled “Neglisence and Workmens’ Compensation 
Law Section,” wherein he gives the history and 
action of N.A.C.C.A., the National Association of 
Claimants’ Compensation Attorneys. 
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action, the mutual representatives have in- 
dicated they are in favor of it”. 

Now comes the Special Committee on 
Compulsory Automobile Liability Insur- 
ance of the so-called stock companies and 
at an unpublished meeting decide to come 
out in favor of Unsatisfied Judgment Fund 
in its attempt to offset the movement for 
compulsory insurance.” 


An executive of a large casualty insurer 
concluded that negligence as a defense is 
disappearing.“ We have the attacks on the 
common law by the flooding of the state 
legislatures with proposed laws on every 
phase of “liability”; we have the attacks on 
the courts and the system of determination 
of “liability’” in attempts to modify or 
change the method; now the courts are ask- 
ed to and have allowed claimants to de- 
mand and receive information as to wheth- 
er the defendant is insured, if so, in what 
company and the amount of insurance, 
without regard to preliminary determina- 
tion of question of liability or financial 
responsibility” before trial and not in aid 
of collection of any judgment; and we have 
the courts themselves, under the guise of 
applying the old rules of law of negligence 
or fault to new situations liberalizing the 
law of liability to include actions that were 
formerly considered untenable.” Thus, in 
order to avoid the matter of liability, even 


"Hearings before New Jersey Legislature rela- 
tive to Financial Responsibility laws and Unsatis- 
fied Judgments legislation: see notations and news 
item in Public Hearing, Feb. 21, 1955 at which 
hearing, Paul S. Wise, representing A.M.A., spoke 
in rebuttal of the arguments presented by the stock 
companies on Assembly Bill 118. 

*Roger Kenney: United States Investor, July 28, 
1956, page 17 et _ 

“John P. Kenneally, Vice President, New Am- 
sterdam Casualty and United States Casualty, in 
Pittsburgh address, National Underwriter, March 
22, 1956. 

*See material under note (29) supra; Hinshaw— 
Use and Abuse of Demonstrative Evidence—The 
Art of Jury Persuasion, 40 A.B.A J. 479; The attack 
on our jury system and its attempted abolition 
which is more real than fancied—Albert Averbach: 
Tampering with the Jury System, 1956 Ins. L.]. 
99 


*Robert G. Young: Discovery by Plaintiff of De- 
fendant’s Liability Insurance Coverage, 1956 Ins. 
L.J. 503. 

See Inman v. Binghamton Housing Authority, 
152 N.Y.S., 2d 79; wherein the court held that a 
child that was injured by reason of a fall from 
premises rented by her parents could sue and re- 
cover a judgment against the architect who drew 
the plans for the building on the theory that he 
was negligent in his design. 

(See also note (25) supra.) 

James Fleming, Jr.: Inroads on Old Tort Con- 
cepts, 14 N.A.C.C.A. L.J. 226, etc. 
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the courts are finding new and devious ar- 
guments and reasoning to make “someone 
pay” for the damages that a claimant al- 
leges. Thus we have the direct and indi- 
rect attacks on the “liability imposed by 
law” by assaults on liability. 


However, “liability” alone is not the 
only element in the entire subject of “lia- 
bility imposed by law.” There is the ele- 
ment of damage. If all of these assaults 
were effective as to “liability” alone and 
the law of damages,—the legal measure of 
damages,—the law of evidence of what is 
admissible and pertinent or material to 
the quantum of damages were not also 
tampered with, perhaps lawyers, insurance 
companies and society, itself, would not be- 
come concerned with the matter. But 
where the courts permit trickery, show- 
manship, “applied psychological  persua- 
sion”, and change the rules of law on the 
admissibility of and the methodology of 
presentation of “evidence” (admittedly 
used to sway and arouse the passions of the 
jury to award “high” damages), then there 
is time to be concerned.” 


One author, impliedly accepting the sit- 
uation, or in realization that the trend has 
become so firmly established, decides that 
it is time to change our methods of deter- 
mination of “liability imposed by law” 
even if we have to surrender our age old 
constitutional rights of trial by jury, all 
the safeguards of legal precedent and cus- 
tom and time tested methods of determina- 
tion as to the two primary questions of 
“liability” and “damages” and resort to a 
change. What such change should be she 
does not hazard a suggestion but does con- 
clude that such change will have to be 
made with due regard and consideration 
to the forces of economics, social sciences 





*William L. Prosser, in his review of the book 
“Modern Trials” by Melvin M. Belli, in 43 Cal. L. 
Rev. 556 (1955) on page 556 indicates his concern 
over this subject, though speaking of the book by 
stating: “... This book frightens me. It doth har- 
row up my soul, make my two eyes, like stars, 
start from their spheres, and cause my knotted and 
combined locks to part, and each hair to stand on 
end like quills upon the fretful porpentine (porcu- 

ine) .” 

4 Joseph H. Hinshaw: Use and Abuse of Demon- 
strative Evidence: The Art of Jury Persuasion; 40 
A.B.A.J. 479 (June, 1954) . 

J. Martin Sindell; Formula to Evaluate an In- 
jury Claim, 1953 Ins L. J. 800. Belli: The Ade- 
quate Award, 1951 Ins. L.J. 577. 

Ackerman: Automobile Accident Compensation, 
1950 Ins. L.J. 481. 
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and psychological effects of the present 
system.” 


As a popular entertainer often though 
dolefully complains: “Everybody wants to 
get into the act”, we have even lawyers sug- 
gesting, if not advocating that since the 
bench and bar or the “legal lights” have 
indicated their inability or lack of desire 
to cope with the trend and admitted de- 
viations, that we call in psychologists, eco- 
nomists and social workers to solve the 
problem. This the legal profession does 
not have to do. Social workers, sociolo- 
gists, economists, ministers, and even “sob 
sisters” have all gotten into the act and 
continue to do so.” 


It is unfortunate but true, since it has 
been held that “insurance is a business af- 
fected with a public interest’”,“ this concept 
has been prostituted to allow and justify 
everybody getting in the act, even those 
who do not have the slightest conception 
of the philosophy of the basic fundament- 
als of the science of insurance.” This con- 
cept, ie. “insurance is a business affected 
with a public interest”, was first developed 
as justification for the intervention of the 
states to regulate the business of insurance 
and to justify the legislation passed to im- 
plement that regulatory power of the 
states. But its original purpose and reason 
have been forgotten. The constant use of 
the phrase has become to mean that since 
the public is interested in the insurance 
business, anyone, who is a part of the pub- 
lic can get into the act and determine what 
it, the insurance business should do, how 
it should be run, what its liabilities should 
be and so on. 


Hitler is accredited with popularizing 
the idea that if you repeat a lie long 
enough, the repetition creates truthfulness 
and authoritativeness to the statement. 
The sociologists, economists, “do-gooders”’, 
“sob-sisters” and those others who have 
had no training in or experience with in- 


“Ella Graubart: A Change Is Inevitable: Prob- 
lems of Automobile Accident Litigation, 42 A.B. 
A.J. 821 (Sept. 1956) . 

“See note (25) and the articles and authorities 
set forth in that paper. 

“Commonwealth v. Vrooman (S. Ct. Pa. 1894) 
164 Pa. 306, 30 Atl. 217, 25 L.R.A. 250: this is se- 
lected as one of the early cases (which has been 
followed time and again) to illustrate the concept: 
... “In view of the majnitude and the nature of 
the insurance business, it is apparent that the pub- 
lic is largely interested in all that relates to it...” 

“Ackerman: Insurance — Its Meaning and Signif- 
icance, 1950 Ins. L.J. 169. 
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surance and its philosophies or basic con- 
cepts and purposes, all “sound off” now as 
authorities with the only correct panaceas 
for the “alleged” ills of insurance, and es- 
pecially automobile liability insurance.* 


Why not “leave unto Caesar those things 
that are Caesar’s?” 


Who is better qualified to determine 
the matters that require correction, when 
they should be corrected and how, than 
those who have spent their lives and ca- 
reers in that field of endeavor. What I 
ask is, who is better able to understand 
and cope with insurance problems than 
insurance men, or legal concepts than the 
bench and bar? 


But, if the matter is left to the insurance 
industry, what happens? Let us take a very 
recent situation as the example. The hear- 
ing of July 12, 1956 before the Virginia 
Advisory Legislative Council in Rich- 
mond, Virginia. What happened? Instead 
of the insurance industry, the casualty 
“fraternity” (pardon the sarcastic use of 
the word “fraternity”) , joining forces, put- 
ting its best talents“ to united efforts for 
the common good of the casualty business, 
stand divided and against each other with 
criticism and counter-proposals and washes 
its dirty linen in the open. 


The casualty insurance industry has fal- 
len into the same tactical error that the na- 
tional and international diplomats have 


“Report by the Committee to Study Compensa- 
tion for Automobile Accidents (1932) addressed to 
Columbia University Council for Research in the 
Social Sciences; Y. B. Smith, Compensation for 
Automobile Accidents: A Symposium, 32 Col. L. 
Rev. 785, 803 and 813; Ballantine, Compensation 
for Automobile Accidents, 18 A.B.A.J. 221; P. H. 
French, The Automobile Compensation Plan, (Co- 
lumbia Univ. Press, 1953); and citations ad in- 
finitum. 

“The national organizations of casualty associa- 
tions have available the best research, legal and 
public relations as well as lobbying departments of 
any other industry or business, especially trained, 
skilled and learned in insurance matters of all 
aspects. 

“Memorandum submitted by the American Mu- 
tual Alliance, advocating that Virginia adopt an 
equal responsibility type of law, similar to that 
adopted by New York (Ch. 655, Laws 1956), 
whereas the National Association of Casualty and 
Surety Companies presented its comments to the 
AMA memorandum and_, indicates that while it is 
against the so-called Unsatisfied Judgment Fund 
Laws and Compulsory Insurance Laws, if it had 
a choice only as to one of the two suggested, it 
would take the U.J.F. law with modifications, how- 
ever, they do favor the “indemnification” approach 
to the “compulsory” approach by whatever name 
or guise. 
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committed, and according to the thinking 
of many are still committing. Each organi- 
zation, for whatever reason: selfish,” ego- 
tistical,” enmity,“ or what, refuses to join 
with the other organization for the pur- 
pose of combatting the common attack. 
With the combined resources (finance, in- 
telligence and experience) and the per- 
sonnel of the casualty insurance business, 
the solution should not be the insurmount- 
able obstacle that it has appeared to be, 
and surely should not have been permitted 
to cause “OUTSIDERS”, who know noth- 
ing about the elements involved, to be call- 
ed in or allowed to interpose themselves. 


Thus we come to the inescapable conclu- 
sion, that the forces and factors most vitally 
interested in this subject, namely the law- 
yers and insurance men are hopelessly di- 
vided, antagonistic and confused. They 
leave the “outside” forces the field of en- 
deavor (I do not call it a battlefield, be- 
cause there is no cause for contention, but 
object for solution) to take over, suggest 
panaceas and nostrums. What will the re- 
sult be? We can only hazard a guess that 
it will be something that we did not want 
or propose, but will be something “hand- 
ed“ us by others. 


Paraphrasing an insurance spokesman 
and lawyer® by stating: 


“As we members of the bar and insur- 
ance fraternity, and it is really our re- 
sponsibility, go merrily on our way di- 
luting and sabotaging at every turn, 
(under the guise of competition, policy- 
holders’ benefits, or otherwise) the basic 
concept of casualty or liability insurance 
from the indemnification aspect, we are 
working at cross-purposes with those 
who are fighting one of society's gravest 
battles—the rising tide of automobile ac- 
cidents. Traffic experts are unanimous 


“Fearful that the personnel of one organization 
on the joint industry committee may gain more 
credit for his national organization and thereby 
impair membership or position. 

“What can the other organization know about 
this. We are older in years and have better poli- 
cies, since we are stock and they are mutual or 
visa versa. 

“The old ancient differences and animosities of 
“stock”, “mutuals”, “agency companies”, “direct 
writers”, “specialty writers”, and the entire spec- 
trum of differences. 

“Gilmore, Jr.: Comparative Negligence From 
The Viewpoint of Casualty Insurance: 10 Ark. L. 
Rev. 82, page 87. 


INSURANCE COUNSEL JOURNAL 


Page 161 


in the opinion that the most important 
phase of that battle is to impress upon 
the driver, the man behind the wheel, 
the need for careful driving. Millions of 
dollars are being spent, and many more 
millions will be spent, to create a pro- 
per attitude on the part of that man 
behind the wheel. We hold up for pub- 
lic ridicule the speeder, the road-hog, 
the weaver, the bumper chaser and all 
the other culprits who contribute so 
much to highway accidents. Intensive en- 
forcement of traffic laws with stiffer fines 
is being advocated. Uniform traffic codes 
and ordinances are being proposed and 
drafted. We are trying every possible 
means of reaching him with our mes- 
sage. 

“All the while this is going on, we, 
the members of the bar and the insur- 
ance fraternity, are telling this man be- 
hind the wheel: ‘Drive as recklessly as 
you please; no matter how negligent you 
are, if you are injured and your car is 
wrecked, you can be certain of recover- 
ing your damages’.” 

How far from the PUBLIC INTEREST 
(and all insurance is business affected with 
a public interest, even if we want to adopt 
the “watered down” version) can we get? 
How far from the concept of insurance 
are we going to deviate?” There was a 
time when the relationship of insurer and 
insured involved the principle of “Uberri- 
mae Fidei” a contract of personal good 
faith.” 


I did not come here to bury liability in- 
surance, but to try to save it. 


Only one recommendation seems advis- 
able at this time:— 


All segments of the insurance industry, 
with its vast resources and personnel, 
should assemble to develop the solution to 
the problem, and not “piddle” with and 
against each other while the alien takes 
over. Sociological activities are properly 
the province of sociologists, economics the 
field of economists, insurance belongs to 
the insurance industry and by reason of 
the relationship of law with insurance, also 
the concern of the bar (which consists of 


*We are even giving up the liability caused by 
“accident” and replacing it with insurance against 
“occurrences”. The Spectator, p. 40, Sept., 1956. 

“Anderson: Vance on Insurance: Hornbook. 
Chapt. 2, p. 82 (3rd Ed.) 
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the judges and lawyers).” The sociologists 
have enough problems of society to keep 
them busy.* Likewise the economists. 
Who in the insurance industry, or any 
other field of endeavor, would hire a 
person that is too busy to effectively take 


“Because any concepts of liability effects not 
only the law of automobile cases, but also affects 
all the law of relationship between persons and 
torts. 

“Child delinquency; education methodology in 
our public schools; teachers’ salaries; corrupt poli- 
tics with its attendant corrupt governments, etc. 

“Inflation; free trade; foreign markets; cost of 
living; excessive taxation; production standards; in- 
terest rates, etc. 
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care of his own problems, forgetting for 
the moment the question of lack of ability 
or training, to take care of his business 
which he can very effectively take care of 
himself, if he only had a mind to do so? 


Liability imposed by law, is going very 
rapidly out of the grasp of the insurance 
industry and the law but it is fastening 
itself upon the backs of the insurance in- 
dustry and the bar until they arouse them- 
selves to do what they must, should, and 
cannot avoid doing; namely, unitedly and 
collectively take care of their problems as 
they arise. 
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A Juridical Bus Ride 


JosH H. Groce* 
San Antonio, Texas 


On January 31, 1957, the United States 
Court of Appeals for the Fifth Circuit 
handed down its opinion in the case of 
United Services Automobile Association v. 
James B. Russom et al., which in reality 
was a contest between two automobile in- 
surers. A petition for rehearing was filed in 
that case and was denied on February 26, 
1957. This decision contains so much auto- 
mobile insurance law that it is thought 
that the entire membership of the Associa- 
tion will enjoy and profit from a reading 
ot Judge Brown’s opinion which cites as 
authority three articles which appeared in 
the Insurance Counsel Journal. 

The court held, among other things, (1) 
that a wife, whose husband has left in her 
charge the family automobile when he 
went to another state, has his implied 
authority to grant permission to a prospec- 
tive purchaser of such car to use it for a 
purpose connected with his purchase and 
that the use of such automobile under the 
circumstances by the prospective purchaser 
is with the permission of the named insur- 
ed; (2) that having erroneously denied 
coverage to this additional insured, the in- 
surance company waived the provisions of 
the no-action clause of its policy; (3) it 
upheld the validity of a loan receipt pro- 
cedure in a public liability case; (4) it fol- 
lowed the vast weight of authority and 
held that the insurance afforded by the 
“drive-other-car” clause of an automobile 
policy was excess insurance over and above 
the insurance afforded by the omnibus 
coverage clause; (5) it held that the policy 
meant exactly what it said when it agreed 
to pay “all interest” on the judgment and 
required the company to pay interest on 
that portion of the judgment which was 
in excess of the policy limits. 

The facts of the case are more chrono- 
logically stated in the opinion of the trial 
court which appears in 143 F. Supp. 790, 
and it is suggested that the statement of 
the facts made by the trial court be re- 
viewed before reading the opinion of the 
court of appeals. The opinion of the 
court of appeals follows: 


*Of the firm of Eskridge, Groce & Hebdon; Re- 
gional Editor, Insurance Counsel Journal. 


BROWN, Circuit Judge: The insurer, 
United Services Automobile Association, 
asserting, as it has frequently but unsuc- 
cessfully in these family automobile situa- 
tions, United Services Automobile Associa- 
tion v. Preferred Accident Insurance Co., 
10 Cir., 190 F.2d 404; United Services 
Automobile Association v. Zeller, Tex.Civ. 
App., 135 S.W. 2d 161, error dismissed, 
judgment correct, that use of the car was 
not with permission of the named assured, 
denies liability outright. But unwilling, 
perhaps in keeping with the military 
status of its clientele, to put its trust alto- 
gether in this Maginot Line, it, as do so 
many others, Maryland Casualty Co. v. 
Southern Farm Bureau Casualty Insurance 
Co., 5 Cir., 235 F.2d 679; Continental Cas- 
ualty Company v. Suttenfield, 5 Cir., 236 
F.2d 433 falls back on fluid defenses the 
effect of which is to say that it is not liable 
because another is, or partially is. And, 
like General Insurance Company of Amer- 
ica et al v. Western Fire & Casualty Com- 
pany [16,196], 5 Cir.,....F.2d...., all 
but forgotten is the accident’ between 
Enslen and the Russoms which set these 
intermeshing cogs in motion. For now 
concern is whether United's’ policy protects 


*The vehicle involved, a 1948 Oldsmobile regis- 


tered in the name of Lt. Col. Richard E. Critch- 
field, U.S.A.F., stationed in Dayton, Ohio, was, at 
the time of the accident, January 14, 1950, being 
used and driven by Enslen with the express permis- 
sion of Mrs. Critchfield. Col. Critchfield was away 
from his home on an Air Force mission. Margaret 
Russom, Jean Lee and Thomas Combs, occupants 
of the Russom automobile were injured. 

*United Services Automobile Association issued 
its | ar wf at San Antonio, Texas, September 15, 
1949, the face of the policy showing “Name of in- 
sured” to be Lt. Col. Richard E. Critchfield, Day- 
ton, Ohio. Policy limits for bodily injury was 
$10,000.00 /$20,000.00. It contained the traditional 
Omnibus Clause: 

“III Definition of Insured. With respect to the 
insurance for bodily injury liability * * * the 
unqualified word ‘insured’ includes the named 
insured and also includes any person while using 
the automobile * * *, provided the actual use 
of the automobile is by the named insured or 
with his permission. * * *” 

As to P.L. and P.D. liability coverage, it also 

contained the usual “Other Insurance” clause: 

“18. Other Insurance. If the insured has other 

insurance against a loss covered by this policy 

the company shall not be liable under this policy 
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Enslen as an additional assured under the 
Omnibus Clause; and if it does, whether 
it must bear the loss altogether or can par- 
cell all or part of it out to Enslen’s insurer, 
Standard,’ especially since Standard was 
the moving figure‘ in the disposition of the 


“standard Accident Insurance Company issued 
at Newport, Kentucky, August 1, 1949, a policy 
with $10,000.00 /$20,000.00 limits, with Norbert W. 
Enslen as “Name of insured” covering his specified 
automobile. It contained a drive-other-car exten- 
sion of coverage so that insurance was available 
to Enslen while driving the Critchfield car. 

The Omnibus and Other Insurance Clauses were 
identical with United's clauses, note 2, supra. Es- 
pecially significant is the italicized portion Clause 
18, note 2, supra, which makes Standard’s drive- 
other-car coverage “excess” insurance. 

‘Immediately on his return to Dayton, Col. 
Critchfield gave required notice to United of the 
accident, and it undertook investigation and hand- 
ling of the claim on behalf of Enslen with no indi- 
cation that coverage would be denied. On Decem- 
ber 11, 1950, four suits were filed in Court of 
Common Pleas, Ohio, by the Russom group against 
Enslen. Apparently it was the filing of these suits 
which led United on December 27, 1950, to de- 
mand, and obtain, a non-waiver agreement from 
Enslen. Within two months, on February 27, 1951, 
United formally denied any and all liability to 
Enslen. 

Standard by non-waiver agreement, June 21, 
1951, asserting failure by Enslen to give notice 
prior to March 25, 1951, undertook the defense of 
these suits. October 18, 1954, the cases were heard 
and presented to the Court after waiver of jury 
trial. The plaintiffs testified; some medical testi- 
mony was put on; the defendant did not cross 
examine nor offered rebuttal evidence and Ens- 
len’s counsel stated in open court that if the court 
fixed damages in amounts not exceeding a speci- 
fied sum for each, defendant would not appeal. 
The Court entered judgment for those specific 


amounts: 
Margaret Russom $20,000.00 
James B. Russom (husband) 5,000.00 
Jean Lee 500.00 
Thomas Combs 300.00 


The decree recited: 

“WHEREUPON, the Court proceeded to hear 
the cause, in open Court, duly in session for said 
trial, upon the issues joined in the pleadings, 
and, upon the evidence adduced, the Court finds 
for the plaintiff and against the defendant, and 
does hereby award the plaintiff damages from 
the defendant in the amount of * * *. Excep- 
tions of the defendant noted.” 





for a greater proportion of such loss than the 
applicable limit of liability stated in the declara- 
tions bears to the total applicable limit of lia- 
bility of all valid and collectible insurance 
against such loss; provided, however, the insur- 
ance with respect to temporary substitute auto- 
mobiles under Insuring Agreement IV or other 
automobiles under Insuring Agreement V shall 
be excess insurance over any other valid and 
collectible insurance available to the insured, 
either as an insured under a policy os 
with respect to said automobiles or otherwise.” 
(Italics supplied) 
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Ohio suits and, as lender under a loan re- 
ceipt,’ is a substantial beneficiary of the 
jury verdict and judgment below against 
United. 

In the course of its defenses, United 
takes us on a spirited, nationwide juridical 
conflicts bus ride as it proceeds from Ohio 
to Texas, Texas to Ohio, to Kentucky, and 
back to Ohio stopping en route only long 
enough to take on, as passengers, favorable 
local jurisprudence but departing quickly 
lest unfavorable and unwanted principles 
might come aboard. 

Beginning our fast travels, this time to 
Ohio, United’s contention that Enslen did 
not have Col. Critchfield’s permission to 
use the car is, in this mid-twentieth auto- 
motive century, almost a feudal recrudes- 
cence. For despite the fact that the 1948 
Oldsmobile was the Critchfield family car 
for use by both husband and wife and was 
loaned from time to time by Mrs. Critch- 
field with the Colonel’s acquiescence to 
friends and relatives for temporary trips, 
United insists that the Colonel had never 
expressly clothed his wife with authority 
to allow others to use it, and Ohio, as a 
matter of law, declares that the named as- 
sured cannot impliedly authorize his per- 
mittee to allow sub-permittees to use the 
vehicle. 

The claim is unsupported by facts and, 
if Ohio law applies, it does not impose this 
unrealistic result. Enslen was no stranger 
to the Critchfield household. Indeed, they 
had an acute interest in him as did he in 
the 1948 Oldsmobile. A few days before, 
about January 9, 1950, he had answered 
the Critchfield’s classified ad offering this 
car for sale at which time the Colonel al- 
lowed him to take it on a short demonstra- 


tion drive. A day or so later, he returned 


’Four days after the Ohio judgments, October 22, 
1954, the Russoms, Combs and Lee filed this suit 
in Texas against United. On November 1, 1954, 
Standard, under a Loan Receipt Agreement, ad- 
vanced $6,750.00 to the Russom group “* * * as 
a loan, to be repaid with interest out of the first 
recovery against United * * *, and, [the Russoms] 
* * * agree that they shall never further pursue 
* * * Standard * * * on any claim growing out of 
the * * * accident and the above described judg- 
ments * * *.” The Court denied United’s motion 
to make Standard an involuntary plaintiff and en- 
tered Summary Judgment in Standard’s favor on 
United’s Third Party Complaint. 

The Court below, in an able, detailed opinion, 
143 F. Supp. 790, adjudged United liable for the 
amounts (plus costs), note 4, supra, for Combs 
and Lee and $10,182.48 to James B. and Margaret 
Russom only one person injured) but awarded 
them interest at 6%. on the full amount (§$25,- 
032.98) of the Russoms’ Ohio judgments. 
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and, in the Colonel’s absence, obtained 
Mrs. Critchfield’s permission to demon- 
strate the car to his family for a couple of 
hours. Colonel Critchfield learned of this 
but never chastised or rebuked his wife or 
indicated, any more than would any other 
contemporary husband, that his wife had 
exceeded the scope of her employment, 
agency, or authority. Subsequently, a bar- 
gain was struck, Enslen gave the Colonel 
a $250.00 check as a down payment, and 
the next day Enslen and the Colonel drove 
the car to a bank to arrange financing. As 
some delay was encountered in financing, 
the car was to remain with the Critchfiel 
until the transaction was closed. On the 
day of the accident, desiring to obtain a 
new set of tires for this car (he intended 
to use the Critchfield old tires on his pre- 
sent automobile to enhance its resale 
value), Enslen sought, and obtained, Mrs. 
Critchfield’s permission to drive the car to 
Cincinnati to buy some specially advertis- 
ed tires. On this trip, the accident oc- 
curred. When Colonel Critchfield return- 
ed a few days later, he reported the acci- 
dent to United on the assumption that 
Enslen, using the car under these circum- 
stances, was covered. Use by Enslen was 
further ratified since title was subsequently 
transferred formally to Enslen January 26, 
1950. 


If this does not compel, at least it amply 
supports, the jury special findings that in 
lending the car to Enslen, Mrs. Critchfield 
“had the implied authority of her husband 
to permit * * * Enslen to use * * *” it and 
Enslen’s use of the car was “* * * with the 
implied permission of Colonel Critch- 
field.” 

If Ohio’ law is the governing standard, 
then Fox v. Crawford, Ohio Ct. App., 80 
N.E. 2d 187, does not, as United insists, 
forbid implied authorization. Portions of 
the opinion perhaps declare that the nam- 
ed assured may only give express permis- 
sion to a user to allow others to use the 
car. But from the opinion as a whole, it 
is clear that all the case stands for is that 


*United writes insurance only for officers of com- 
ponents of the United States Armed Forces and 
Foreign Service Officers. The policy is shown to 
he signed at San Antonio, Texas, its home office 
with a wide territorial coverage. By a unique Ap- 
pearance and Service of Process clause, it agrees to 
answer suit in any jurisdiction where the loss oc- 
curs. Desizned for professional clientele whose 
roots are unavoidably shallow, the insurance hard- 
ly meets their ambulatory needs if construction of 
the policy depends on the coincidence of the duty- 
site at the moment the policy is delivered by mail. 
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authority in the permittee to allow use by 
a sub-permittee will not be implied merely 
from the original grant of permission by 
the named assured. But it does not re- 
motely hold that authority may not be im- 
plied. For it recognizes that it is but a 
question of agency and “* * * authority to 
act for * ** [named assured] may be im- 
plied, as in other agencies, by acts and con- 
duct, but in order to bind * * * [the named 
assured] by * * * [the permittee’s] acts his 
authorization must be express, implied or 
subsequently ratified by * * * [the named 
assured] * * *”; and in this process, the 
named assured can “* * * signify her per- 
mission to use the insured automobile by 
a course of conduct, or * * * mere silence 
to bring * * * [the sub-permittee] within 
the omnibus clause * * *” so long as “* * * 
such implied permission * * * [was] * * * 
by act or conduct of * * * the named in- 
sured * * * and * * * amounted to her 
intended selection of him as such driver 
* * *” And see Marolt v. Lisitz, Ohio Ct. 
App., 115 N.E. 2d 175; West v. McNamara, 
Sup. Ct. of Ohio, 111 N.E. 2d 909. 


Ohio then fits in with the general prin- 
ciple that whether the named assured 
authorized the permittee to allow others to 
use the vehicle is to be measured in a rea- 
listic way in which, once established, im- 
plied permission has exactly the same sig- 
nificant force as one expressly made with 
more elaborate formality. Indiana Lum- 
bermen’s Mutual Ins. Co. v. Janes, 5 Cir., 
230 F.2d 500; Pennsylvania Thresherman 
& Farmers’ Mut. Cas. Co. v. Crapet, 5 Cir., 
199 F.2d 850, United Services Automobile 
Association v. Preferred Accident Insur- 
ance Co., 10 Cir., 190 F.2d 404; United 
Services Automobile Association v. Zeller, 
Tex. Civ. App., 135 S.W.2d 161, error dis- 
missed, judgment correct; Robinson v. Fi- 
delity & Casualty Co. of New York, 190 
Va. 368, 57 S.E.2d 93; Drake v. General 
Accident, 77 S.E.2d 71; 7 Appleman’s In- 
surance Law and Practice, Sec. 4365. 


A fact some underwriters are reluctant 
to appreciate is that, by the Omnibus 
Clause, the insurer has committed to the 
named assured a wide capacity to deter- 
mine to whom and under what circum- 
stances coverage will be extended. Uncer- 
tainty, on the proofs, as to whether the as- 
sured has impliedly given his consent to 
the particular use does not weaken the de- 
cisive effect of it once that fact has been 
judicially determined. 

Enslen was, therefore, an assured and 
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entitled, as of right, to defense by United. 

But here United, now dissatisfied with 
Ohio, resumes its perambulations on this 
scenic-conflicts tour. The immediate cause 
is its contention that disposition of the 
Ohio litigation, note 4 supra, was in reality 
a mere settlement and not an actual trial 
— by the No-action Clause’ of the 
policy. Fearing that Ranallo v. Hinman 
Bros. Const. Co., D.C. Ohio, 49 F. Supp. 
920, affirmed 135 F.2d 921, cert. den. 320 
U.S. 745, 88 L.Ed. 442, establishes for Ohio 
too loose a practice or that Section 9510-4 
of the Ohio Code of 1948 may give an 
absolute statutory right to a judgment 
creditor to proceed directly against the un- 
derwriter, it speeds swiftly to Dallas, 
Texas, to obtain the benefit of Wright v. 
Allstate Ins. Co. (Dallas Ct. of Civ. App., 
285 S.W.2d 376, error refused, NRE) 
while carefully avoiding San Antonio, the 
situs of its home office, because of Great 
American Indemnity Company v. McMen- 
amin (San Antonio Ct. of Civ. App., 134 
S.W. 2d 734, writ of error dismissed, cor- 
rect judgment) which it classes along with 
Ranallo. United asserts that the testimony* 
of Enslen’s (Standard’s) Ohio counsel, in- 
ferentially rejected by the Court below as 
conclusions purporting to alter the judicial 
record of a judgment after trial, shows that 
this was but a voluntary settlement. 

Both Ranallo and McMenamin indicate 
strongly that if, in good faith, the ultimate 
decision is left to the Judge, if it is he who, 
on evidence offered, must determine 
whether judgment goes for plaintiff or de- 
fendant, and who then must fix the 
amount of the award, it is not the less ad- 
versary if counsel states that no appeal will 
be taken if judgment does not exceed an 
indicated amount. But we need not de- 
termine either the rule of conflicts or sub- 
stantive law. For United, having breached, 
as we hold, its unconditional contractual 
obligation to defend, cannot hold the as- 


*“No action shall lie against the company unless, 
as a condition precedent thereto, the insured shall 
have fully complied with all the terms of this pol- 
icy, nor until the amount of the insured’s obliga- 
tion to pay shall have been finally determined 
either by judgment against the insured after actual 
trial or by written agreement of the insured, the 
claimant and the company * * *.” 

‘The attorney, over objection, testified substan- 
tially that the amounts fixed by the Court and 
from which the defendant stated it would not ap- 
peal, “came as the result of long negotiations with 
the attorneys for the plaintiffs and was reduced to 
the least amount we could get them to agree to 
* * *” and it was a “matter of agreement” between 
them “arriving at a compromise figure * * *.” 
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sured (or those deriving through him) to 
performance of a contract term that en- 
visages a continuation, not repudiation, of 
mutual obligations. So long as there is no 
fraud or collusion wrongfully destroying or 
impairing the insurer’s rights, repudiation 
of the insurer’s duty to defend excuses’ 
compliance by the assured (named or un- 
der the Omnibus) with the No-action 
Clause. The assured at that stage is en- 
titled to handle the claim as would a pru- 
dent uninsured person. 


And this seems a wise and fair result. 
For the contrary would mean that, to pro- 
tect the defaulting insurer against improvi- 
dent settlements not controlled by it, the 
assured, left in lonely isolation facing the 
damage claimants, would have to expose 
his whole fortune to the risk” of exorbitant 
jury verdicts with only the hope that some 
Court in some state would sometime hold, 
see Maryland Casualty Co. v. Southern 
Farm Bureau Casualty Insurance Co., 
supra, that some insurer was liable. 


The interstate journey commences again, 
this time on United’s complaint of the 
Trial Court’s refusal to join Standard as 
an involuntary plaintiff. United again de- 
parts Texas, this time for Ohio, not merely 
to seize onto Cleveland Paint & Color Co. 
v. Bauer, Sup. Ct. of Ohio, 97 N.E. 2d 545, 
and see, Rosenfeld v. Continental Building 


°142 A.L.R. 812: “Where a liability insurer de- 


nies liability for a claim asserted against the in- 
sured, and refuses to defend an action therefor, it 
is generally held that the insured is released from 
a provision of the policy against settlement of 
claims without the insurer’s consent and from a 
provision making the liability of the insurer de- 
pendent on the obtaining of a judgment against 
the insured * * *.” It cites from Texas, United 
States F. & G. Co. v. Pressler, Tex.Civ App., 185 
S.W. 326. And see, Hardware Mutual Casualty Co. 
v. Schantz, 5 Cir., 186 F.2d 868; Gulf Portland Ce- 
ment Co. v. Globe Indemnity Co., 5 Cir., 149 F. 
2d 196, cert. den. 326 U.S. 743, 90 L. Ed. 444; 
Boutwell v. Employer’s Liability Assurance Corp., 
5 Cir., 175 F. 2d 597. 

*The imponderables are not restricted to con- 
temporary extravagant generosity of damage suit 
juries which might wipe out a lifetime savings. 
They include perhaps a reverse application of vex- 
ing, lesal questions troublesome and difficult to 
many courts on the ultimate liability of an insurer 
for amounts in excess of policy limits for failure, 
in the “defense,” to settle within policy limits; e.g., 
whether the test is due care, Stowers Furniture Co. 
v. American Indemnity Co., Tex.Com.App., 15 
S.W. 2d 544, or good faith even though mistaken, 
American Fidelity and Casualty Co., Inc. v. The 
Greyhound Corporation, 5 Cir., 232 F.2d 89; the 
time the right of action accrues, e.g., Linkenhoger 
v. American Fidelity & Casualty Co., Inc., Sup. Ct. 
of Tex., 152 Tex. 534, 260 S.W. 2d 884, and the 
like. 
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Operating Co., D.C.Mo., 135 F.Supp. 465, 
which it deems favorable, but to flee from 
the whole Fifth Circuit to escape alto- 
gether our decision in Celanese Corp. of 
America v. John Clark Industries, 5 Cir., 
214 F.2d 551 (and see, Augusta Broadcast- 
ing Co. v. United States, 5 Cir., 170 F.2d 
199) which holds that where, under a loan 
receipt substantially similar to that involv- 
ed here, note 5, supra, the Court has suf- 
ficient control to assure full trial of all 
claims and defenses and a final judgment 
binding on all, United States v. Aetna Cas- 
ualty and Surety Co., 338 U.S. 366, 94 L. 
Ed. 171, then FRCP 17 does not compel 
the joinder of the person advancing the 
funds. If the purpose here was to contami- 
nate the jury’s mind, this decision is de- 
cisive, and if the purpose was to assert a 
common or liability-over, no harm could 
have come since this was fully presented 
and determined on Summary Judgment. 


United, not yet out of defenses or fuel, 
takes us next to Kentucky, the place of 
execution and delivery of Standard’s pol- 
icy. This concerns its contention that Stan- 
dard, if not liable solely as primary insur- 
ance, should share pro rata under the Oth- 
er Insurance Clause (note 2, supra) . While 
there it seeks the advantage of the Sixth 
Circuit’s decision of a Kentucky contro- 
versy in New Amsterdam Casualty Co. v. 
Hartford Accident and Indemnity Co., 108 
F.2d 653, which perhaps holds that the 
phrase “other valid and collectible insur- 
ance” available to the insured refers to in- 
surance then in force at the time of the 
issuance of the second policy. On this, and 
the fact that Standard’s policy was issued 
prior to United's, it claims that the clause 
(note 3, supra) in Standard’s policy that 
it “shall be excess insurance” could not 
apply as to insurance subsequently ob- 
tained. 

To make this side trip more inviting to 
the Russoms and Critchfields to whom— 
as well as United—Kentucky is a place 
foreign to any dealings or occurrences, 
United asserts that no Texas case is avail- 
able and there is “some degree of confu- 
sion in Ohio decisions.” We think these 
perambulations unnecessary and unfruit- 
ful for Kentucky (State Farm Mutual v. 
en TTT RTT , 165 S.W.2d 838) , Ohio 
(Traveler's Indemnity Co. v. State Auto- 
mobile Insurance Co., Ohio Ct. App., 37 
N.E.2d 198; Aetna Casualty v. Buckeye 
Union, Sup. Ct. of Ohio, ... Ohio ..., 105 
N.E.2d 568; Trinity Universal v. General 
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Accident, Sup. Ct. of Ohio, ... Ohio ..., 
105 N.E.2d 836) and Texas (Great Ameri- 
can Indemnity v. McMenamin, supra) as 
do we (Continental Casualty Company v. 
Suttenfield, supra; General Insurance 
Company of America et al v. Western Fire 
& Casualty Co., supra) give effect to the 
plain meaning of the words “shall be ex- 
cess of.”” At the time of the accident, at 
which time Enslen’s rights attached, he 
had valid and collectible insurance as an 
additional assured under United’s policy. 
Until that coverage was exhausted, Stan- 
dard had no liability under its drive-other- 
car extension.” 


This eliminates altogether the necessity 
of a slight detour back to Ohio which 
United was prepared to make if the Ken- 
tucky journey was a failure to assert that 
under Ohio cases, Maryland Casualty Co. 
v. Bankers Indemnity Insurance Co., Ohio 
Ct. App., 200 N.E. 849; Standard Surety & 
Casualty Co. v. Metropolitan Casualty Co., 
Ohio Ct. App., 67 N.E.2d 634, Enslen (its 
own assured) was the guilty party so, as 
between it and Standard, “his” insurance 
(with Standard) was primarily liable. 


Near the journey’s end, we come finally 
to the contention that interest was recover- 
able only on those amounts adjudged to 
each plaintiff* within its policy limits and 
not, as held below, on the full amount 
($25,032.98) of the Russom judgments 
from the date of the Ohio entry until Unit- 
ed pays its portion.” Acknowledging that, 
at least as to this, there are no Texas, 
Ohio, or Fifth Circuit cases, United has 
no place in particular to take us, but in- 


“See also 8 Appleman, Insurance Law and Prac- 
tice, page 333; and three interesting articles by 
Coleman, Gorton and O’Kelley, respectively, Jan- 
uary 1948, page 31; July 1949, page 190; October 
1955, page 404, Insurance Counsel Journal, Inter- 
national Association of Insurance Counsel, concern- 
ing primary and excess coverage under “Other In- 
surance” clauses of automobile policies. The type 
of case we have is catalogued as Prorata v. Excess 
and the collected cases indicate an overwhelming 
acceptance of the general rule. 

“The difference arises as to Mrs. Russom’s in- 
juries. She recovered $20,000.00 in her own name; 
her husband recovered $5,000.00; the two, with 
costs, totaling $25,032.98. Under the policy, lia- 
bility was limited to $10,000.00 for personal in- 
juries plus $149.50 for property damage. 


*The policy provides that the company shall: 

“c. pay all expenses incurred by the company, all 
costs taxed against the insured in any such suit and 
all interest accruing after entry of judgment until 
the company has paid, tendered or deposited in 
court, such part of such judgment as does not ex- 
ceed the limit of the company’s liability thereon.” 
(Emphasis supplied) 
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sists“ that practically everywhere liability 
is restricted to interest on amounts within 
policy limits for which the insurer is liable. 
The District Court thought the words 
plain and unambiguous and following” 
two contrary cases and some insurance 


“United relies on Standard Accident Insurance 
Co. v. Winget, 9 Cir., 197 F.2d 97, 106, 107; Mor- 
gan v. Graham, 10 Cir., 228 F.2d 625; Sampson v. 
Century Indemnity Co., 66 P.2d 434, (Calif.) ; 
Home Indemnity Co. v. Corrie, 134 N.Y.S. 2d 446. 

The cases were Wilkerson v. Maryland Casualty 
Co., D.C.Va., 119 F.Supp. 383, affirmed 210 F.2d 
245, 4 Cir.; Underwood v. Buzby, D.C.Penn., 136 
F.Supp. 957. 

The Court quoted from Appleman Automobile 
Liability Insurance, page 209: “The intention of 
the framers is quite clear. In addition to the policy 
limits, the company intends to pay * * * all 
interest accrued, even on that portion in excess of 
the policy limits. * * *” 

And see Risjord (General Counsel of Employers’ 
Reinsurance Corporation), Underwriting Intent, 7 
Federation of Insurance Counsel Quartely 41 at 
page 47: “When the policy referred to all interest, 
the underwriters meant all interest on the judg- 
ment, whatever its size in relation to the policy 
limits. 

“In three causes the companies persuaded the 
courts that where the judgment exceeded the 
policy limits the company was liable for interest 
on only that part of the judgment which was with- 
in the policy limits: Sampson * * * Winget * * * 
and Corrie * * *. But in two other cases the argu- 
ment was unsuccessful and the courts correctly 
held that the insuror was liable for the interest on 
the entire judgment. Underwood * * * and Wil- 
kerson * * * The September 1, 1956 standard fam- 
ily automobile policy makes this point clear by 
stating the company is liable for ‘all interest on 
the entire amount of any judgment.’” (Emphasis 
supplied) 
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text writings, held that interest was recov- 
erable on the full amounts. 

We agree with the District Court. And 
for good reason. Payment of interest, as 
well as the obligation to defend, pay prem- 
iums on appeal bonds, pay expenses of in- 
surer and assured in the investigation and 
defense of claims, are, by their nature, un- 
dertakings to pay sums over and above the 
policy limits frequently in substantial 
amounts which may, and often do, exceed 
the liability limits. Many of them bear 
only an accidental relation to the amount 
of the policy limits. Moreover, the pol- 
icy”, categorically stating this, presumably 


*The Interest Clause, note 13, supra, is subsec- 
tion (c) of “II Defense, Settlement, Supplemen- 
tary Payments,” the concluding paragraph of 
which provides: 

“The amounts incurred under this insuring 

agreement, except settlements of claims and suits, 

are payable by the company in addition to the 

applicable limit of liability of this policy.” 
recognizes that, since the almost exclusive 
direction and control of the defense of the 
claim is in the insurer’s hands and the as- 
sured takes independent action toward set- 
tlement or disposition only at his peril, 
the accrual of interest on the whole claim 
(for items within the coverage) is, in the 
overall strategy of defense, but one of the 
expected costs and, as any other, is to be 
borne by the insurer. 

The journey thus ends where it began— 
judgment against United on the jury ver- 
dict, which is 

AFFIRMED. 
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